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RESTRUCTURING CANADA’S AIRLINE INDUSTRY: 
FOSTERING COMPETITION AND 
PROTECTING THE PUBLIC INTEREST 


INTRODUCTION 


Canada’s domestic airline industry has evolved from being an Air Canada 
monopoly to a virtually deregulated industry where the market is open to any 
Carrier who can obtain an operating licence and pass a financial fitness test. This 
environment came about in response to pressure from carriers for less 
government regulation to allow them to better compete in the domestic 
marketplace. To this end, the government passed the National Transportation Act 
in 1987, which brought about the economic deregulation of Canada’s domestic 
airline industry. 


Since deregulation, through a series of mergers and acquisitions, there has 
been a consolidation of the airline industry. Canadian Airlines International Ltd. 
(CAIL) has evolved through the merging of CP Air with Eastern Provincial Airways, 
Nordair, Quebecair and Pacific Western Airlines in 1986, and the purchase of 
Wardair in 1989. 


Air Canada consolidated its position by becoming a privatized corporation in 
1988, thereby allowing it to compete without the constraints of being a Crown 
corporation, including the need for government approval of corporate and 
financial plans. It also acquired regional airlines, further strengthening its 
position. 


What emerged from this process was a duopoly controlling 75-85% of 
domestic airline traffic. As well, both Air Canada and CAIL allied themselves with 
international alliances — Air Canada as part of Star and CAIL as part of 
Oneworld. Alliances between airlines are a major competitive force in global 
aviation, providing greater efficiencies and scope, and better service. Air carriers 
benefit from increased traffic, increased revenues and decreased costs. In 
particular, membership in global alliances improves the productivity of flight 
assets through code sharing, interlining and brand recognition, and enhances 
the return on non-flight assets through other sharing activities, usually involving 
co-locating to share gates, baggage handling, ground handling equipment, 
ticketing offices and corporate sales forces. Carriers retain their identity, national 


character and marketing presence while also receiving foreign market presence 
at relatively low cost. 


While the airlines were free to compete, many have said that this duopoly led 
to destructive competition — competition that has proven to be unhealthy for 
both the carriers and consumers. Rather than the two carriers reaching a stable 
competitive equilibrium, they chose instead to compete head-to-head even when 
there was insufficient traffic for two carriers. The result has been that CAIL is in 
serious financial difficulty and Air Canada has not achieved the profitability or 
share value that might have been attained had they engaged in less destructive 
competitive behaviour. 


This past summer, CAIL stated that it was in critical financial shape and would 
not have the necessary fiscal resources to “go it alone” for much longer. 
Recognizing its financial difficulties, early in 1999 CAIL approached Air Canada to 
discuss the possibility of a “friendly merger.” While they agreed in principle on 
many of the proposed terms, discussions were not successful. 


With CAIL continuing to face financial problems, on 13 August 1999 the 
Governor in Council issued an order pursuant to section 47 of the Canada 
Transportation Act, which altered the normal process in order to allow proposals 
for restructuring to come forward. This extraordinary action led many to 
re-examine Canada’s airline industry in view of the job losses, increased fares, 
diminished shareholder value and bailouts that have characterized either or both 
of the national carriers since deregulation. 


While the Committee is well aware of CAIL’s financial situation and that many 
in the industry have said that the “status quo is not an option,” there were some 
witnesses that stated that while one carrier is in trouble, the industry as a whole is 
relatively healthy. It is simply the case that, in a competitive marketplace, some 
companies succeed while others fail. Indeed, many witnesses told the 
Committee that, in general, the industry is doing fairly well given the size of 
Canada’s market and the vast geography involved. 


The Committee is of the opinion that, regardless of the general state of 
Canada’s airline industry, we could be faced with a much different industry in the 
near future. Because of this, “time is our enemy.” Tools and a policy framework 
have to be put in place quickly to deal with the possible emergence of a dominant 
carrier and the repercussions that this would have on the airline industry, airline 
employees, consumers and communities across Canada. 


As a result, the House of Commons Standing Committee on Transport 
undertook a study to examine the policy framework for a restructured airline 
industry in Canada. As part of this process, the Minister of Transport asked the 
Committee to examine, in particular, the following issues: 


e whether to increase the 10% limit on the individual holding of voting 
shares in Air Canada; 


e the most effective means to foster competition; 
e how to address pricing; 
e maintaining service to small communities; 


e air carrier commitments, including those related to the treatment of 
employees; and 


e how to monitor the air market in which there could be a dominant carrier. 


In large measure, these issues mirror the government’s Policy Framework on 
Airline Restructuring in Canada, which focuses on ownership and control of 
Canada’s airlines; fostering competition; price gouging; service to small and 
remote communities; and sensitivity to the rights and concerns of employees. 


In this report, the Committee comments on these and other concerns with 
the expectation that our findings and recommendations will usefully guide future 
government actions. In particular, our focus is the twin goals of fostering 

competition and protecting the public interest, which includes consideration of 
the impact of airline industry restructuring on consumers, airline AUN OEE and 
residents of small and remote communities. 


While our discussion centres on a dominant carrier environment, the 
Committee believes that the possibility of CAIL restructuring, obtaining needed 
financial resources or otherwise revitalizing itself should not be discounted. In 
fact, some witnesses mentioned their desire that Canada continue to have an 
airline industry characterized by more than one national carrier operating in a 
competitive environment. We believe that, should CAIL cease to operate despite 
current efforts to avoid this situation, the recommendations made in this report 
would lead to the competitive environment needed for the emergence of other air 
carriers able to compete in the domestic and global marketplace. 


FOSTERING COMPETITION 
The Competition Bureau has stated its view that “very significant competition 
concerns will develop in most domestic airline passenger markets if a dominant 


1 Transport Canada, A Policy Framework for Airline Restructuring in Canada, October 1999. 


carrier emerges from this process.”? This view assumes that “any restructuring 
will have to take place within the current framework respecting Canadian 
ownership and control of air carriers.”$ It is expected that capacity will be 
reduced, which could lead to higher prices, a lessening of service, more difficult 
access to flights for consumers and detrimental effects for financially vulnerable 
airports. The Minister of Transport, in the government’s Policy Framework for 
Airline Restructuring in Canada, identified fostering competition as a key element, 
feeling that action must be taken in a number of areas to ensure that the airline 
environment with a dominant carrier would be as pro-competitive as possible. An 
appropriate policy framework will ensure the environment needed for new and 
existing carriers to successfully start up and sustain a competitive service, which 
will benefit consumers, airline employees and communities across Canada. 


Many witnesses suggested that there are two options: re-regulation, or the 
removal of barriers to full participation in the marketplace for new and existing 
carriers. Most witnesses appearing before the Committee argued against 
re-regulation. Others, however, pointed to what they viewed as the failure of 
deregulation in the industry, and urged the government to re-regulate. Rather 
than returning to a strict regulatory environment, the Committee believes that the 
most appropriate way to foster competition and protect the public interest is to 
remove, or to significantly lower, these barriers to participation in the 
marketplace. To this end, we make a number of recommendations designed to 
reduce them. In particular, we address predatory behaviour, ownership limits, 
slots, airport facilities and related issues, interlining and code sharing, regional 
affiliate divestiture, reciprocal cabotage, Canada-only carriers, a modified sixth 
freedom and charter carriers. 


A. BARRIERS TO ENTRY 


Barriers to entry* can be created in a number of ways, including by 
governments and by firms within the industry. To create the best possible 
competitive environment, each of these areas should be explored. 


The Competition Bureau, in its letter to the Minister of Transport, identified 
“the government’s policies on foreign ownership and cabotage ... (as) the largest 


Letter from the Commissioner of Competition to the Minister of Transport, 22 October 1999. 


Letter from the Minister of Transport to the Commissioner of Competition, 30 August 1999. 


Within the context of the airline industry, barriers to entry are impediments that protect a carrier from 
competition from potential new entrants and existing carriers. 


regulatory barriers to entry into the airline industry”, and suggested that “the 
government may wish to reconsider them if a dominant carrier emerges.” The 
Committee supports the Competition Bureau in this regard. 


The Committee believes that barriers to entry must, to the extent possible, be 
removed. Otherwise, the emergence of new carriers might be inhibited, as might 
the expansion of existing carriers. We are convinced that, if re-regulation is to be 
avoided, a pro-competitive environment must exist. Removal of barriers to entry 
is critical in ensuring this environment. In our view, every opportunity must be 
taken to promote and create competition. This, in turn, will benefit consumers. 


B. PREDATORY BEHAVIOUR 


In the Policy Framework for Airline’ Restructuring presented to the 
Committee, the Minister of Transport identified predatory behaviour as a concern 
to be addressed within the context of fostering competition. In particular, the 
Policy Framework notes that “small and new entrant carriers are potentially 
vulnerable to excessively aggressive competitive attacks from a larger, 
established airline.” To deal with this situation, “the government will ensure that 
there are effective measures put in place for dealing with predatory behaviour in 
the airline industry.” The Policy Framework indicates that this may include the 
possibility of legislation to ensure that quick action can be taken to prevent this 
practice. 


The Competition Bureau, in its letter to the Minister of Transport, noted that 
“predatory conduct is intended to eliminate or discipline a competitor or to deter 
future entry by new competitors and goes beyond a normal competitive 
response.” Although predatory conduct is already addressed in two provisions of 
the Competition Act, the Competition Bureau recommended that the Act be 
amended to address airline-specific predatory behaviour, including the 
specification of acts or conduct that would constitute an anti-competitive act and 
the power to make temporary cease and desist orders under certain 
circumstances. 


A number of the Committee’s witnesses spoke of predatory behaviour. 
Some focused their comments on price, whereby a carrier might set low fares to 
harm competitors or match fares while adding capacity. Others noted that 
predatory behaviour can also take other forms, including excessive expansion of 
capacity, the matching of routes, selling below variable costs, modifying frequent 
flyer programs and restricting access to airport facilities. In the view of some 


witnesses, the definition of “predatory” must be sufficiently broad to encompass 
all types of predatory behaviour. Changes to the Competition Act to specifically 
address predatory and anti-competitive behaviour in the airline industry were 
also mentioned. 


The Committee believes that predatory behaviour is a barrier to entry that 
must be explored, and urges the government to examine the manner in which 
such behaviour is defined and controlled in other countries. Allowing a dominant 
carrier to engage in predatory behaviour would greatly inhibit competition in the 
airline industry, with negative repercussions for the industry and for consumers, 
airline employees and communities across Canada. 


From this perspective, the Committee recommends that: 


1. The Competition Act be amended to define “predatory 
behaviour” within the airline industry and to give the Governor in 
Council the power to specify, by regulation, anti-competitive acts or 
conduct by air carriers. 


2. The Competition Act be amended to give the Commissioner of 
Competition the power to issue temporary cease and desist orders 
in cases of predatory conduct in the airline industry. This action 
should only be taken following consultation with the Canadian 
Transportation Agency. 


3. The government require, as a condition of approval, that a 
dominant carrier not engage in predatory behaviour. Any predatory 
action then taken by the dominant carrier should be subject to 
sanctions. 


C. OWNERSHIP LIMITS 


1. The 25% Limit 


For many Canadians, ownership and control of the carriers within Canada’s 
airline industry are critically important. The airline industry, because of our 
geography and population distribution, is a vital contributor to economic growth 
and prosperity, and the social fabric, of Canada. Thus, itis perhaps not surprising 
that one of the most contentious issues facing the Committee centred on 
ownership and control of our airlines. 


Under the Canada Transportation Act (CTA), air carriers operating in Canada 
must be “controlled in fact by Canadians”; as well, the Act includes a 25% limit on 
foreign ownership of voting shares, although the Governor in Council may, by 
regulation, increase this percentage. In determining where control “in fact” lies, 
the Canadian Transportation Agency analyzes financial, managerial and 
operational relationships. 


As well, the Investment Canada Act is relevant, and applies when a single 
foreign investor wishes to acquire more than 33 1/3% of a Canadian enterprise. 
This Act permits foreign shareholdings in a Canadian company up to 50% less a 
share, provided that these shares are widely held and that management control 
remains with Canadian shareholders. 


The Policy Framework on Airline Restructuring presented to the Committee 
by the Minister of Transport states that “neither the 25% voting share limit nor the 
requirement for control “in fact” by Canadians will be changed. The Canadian 
Transportation Agency will maintain its role of ensuring that domestic air carriers 
remain Canadian-owned and controlled.” 


Foreign ownership restrictions are common to most countries. Those 
contained within Canadian legislation are intended to ensure that domestic 
routes are reserved for Canada’s air carriers and that companies benefiting from 
designation as Canadian carriers for route rights under bilateral international air 
agreements are controlled by Canadians. 


The Committee heard a great deal of testimony on these ownership limits 
and their effect on the restructuring of Canada’s airline industry. With regard to 
the 25% foreign ownership limit under the CTA, many witnesses believed that this 
is a regulatory barrier to entry because the industry requires a great deal of 
funding and there are not sufficient pools of capital within Canada to allow new 
entrants to compete in the market, nor to allow existing carriers to expand their 
operations. They felt that the foreign ownership limit could be raised, or even 
eliminated, without losing Canadian control of our airline industry. 


Other witnesses, however, argued for no change to the 25% foreign 
ownership limit. Some suggested that adequate access to capital exists, while 
others supported the status quo in order to limit foreign ownership of Canadian 
businesses. 


Discussions of foreign ownership sometimes led to discussions of foreign 
control. In this regard, the Committee was also told that foreign control can be 
exercised through service and maintenance contracts, and through additional 
measures other than equity ownership. Examination of foreign ownership and 
control issues must go beyond equity considerations alone. These issues must 
be analyzed within a broader context. 


The Committee also received testimony about the circumstances 
surrounding the current merger talks, with both Air Canada and CAIL receiving 
financial backing from their alliance partners. A number of witnesses noted that 
our two major airlines are heavily dependent on these partners. In fact, some felt 
that they were, to a large degree, controlled by the alliances. 


The Committee is well aware of the controversy surrounding the foreign 
ownership issue. We are, however, also cognizant of the fact that Canada’s air 
Carriers are operating within a global context and as such require new tools to 
survive in this environment. As noted previously, the Competition Bureau cited 
the policy on foreign ownership as one of the largest regulatory barriers to entry, 
and suggested that the government may wish to reconsider this policy if a 
dominant carrier emerges. We believe that raising the foreign ownership limit to a 
higher level would remove a significant barrier to entry and enhance competition 
in the domestic air market, particularly given the capital-intensive nature of the 
airline industry and the need by new entrants and existing carriers for capital. In 
Our view, increasing the foreign ownership limit may ensure that Canada has two 
competing national airlines, rather than one dominant carrier. 


As a result, the Committee recommends that: 


4. The government raise the foreign ownership limit in Canada’s 
airlines to 49%. 


2. The 10% Limit 


The 10% limit on the holding of voting shares by any one entity that exists in 
the Air Canada Public Participation Act has also been at the centre of the 
Committee’s deliberations. When Air Canada was privatized in 1988, this limit 
was put in place to ensure that control could not be acquired by a single entity 
and to ensure that shares were widely held. 


According to the Policy Framework on Airline Restructuring, “the 
government is prepared to consider increasing the limit to a new level, .... ifsucha 
measure contributes to achieving a healthy, Canadian-controlled airline 
industry.” 


Some witnesses told the Committee that a governance structure with strict 
shareholder ownership limits reduces shareholder influence in the management 
of a company, while others argued that limits are needed to ensure that no single 
shareholder is able to exercise undue influence on a company’s management. It 
was also pointed out that while major airlines in other countries have controls over 
foreign ownership, they usually do not have limitations on individual holdings 
affecting their own citizens. The Committee was also told that changes to 
ownership rules could have implications for our obligations under the North 
America Free Trade Agreement (NAFTA). 


The Committee is of the opinion that the 10% limit on share holdings of Air 
Canada by a single entity has outlived its intended purpose. Air Canada has been 
a private company for more than 10 years, and has been operating and 
competing successfully in domestic and international markets during that time. 
Raising this limit would in all likelihood contribute to a better managed company 
by enabling shareholders to hold management more accountable for 
performance. Moreover, a review process would allow an examination of any 
effects, adverse or otherwise, that an increase in the limit would have on the 
operation of the company. It should be noted that the Committee is confident that 
a change to ownership limits in the airline industry would in no way violate our 
NAFTA obligations. 


Therefore, the Committee recommends that: 


5. The Air Canada Public Participation Act be amended to raise the 
limit of voting shares that any one entity can hold in Air Canada from 
10% to 20%, with a review after two years to determine the impact of 
this change on the operation of the company. 


D. SLOTS, AIRPORT FACILITIES AND RELATED ISSUES 


1. Slots 


A slot is a scheduled time of arrival or departure available or allocated to a 
particular airline on a specific date at an airport. Toronto’s Lester B. Pearson 
International Airport is the only Canadian airport that is currently at slot capacity. 
Slots there, as well as at other slot-controlled airports throughout the world, are 
allocated through a process involving two international meetings per year, where 
airlines submit their requests for access to airport slots. To the extent possible, 
slot coordinators attempt to accommodate these requests. At present, there 
exists only a general International Air Transport Association (IATA) protocol, 
which is used as a guide for slot allocation. 


The Competition Bureau addressed the issue of slots within the context of a 
dominant carrier environment and recognizing that, while the focus of their 
discussion was Pearson, similar constraints could occur in future at other 
airports. In particular, the Competition Bureau recommended to the Minister of 
Transport that “the dominant carrier give up, on demand from other Canadian 
carriers, a sufficient number of slots at Pearson, and at any other Canadian airport 
should slot constraints emerge, at times reasonably close to the requested times, 
so that effective competition can be mounted in domestic markets. ... . Slots 
should then be allocated according to regulations to be developed by Transport 
Canada.” It was also indicated that “slots currently attributed to a regional affiliate 
that might seek to establish itself as an airline independent from the dominant 
carrier should continue to be held by that affiliate, rather than by Air Canada or 
CAIL. The affiliate would also likely require additional slots.” 


Certainly, slot access is a key concern for many. In fact, witnesses cited 
access to slots as the most significant barrier to entry should a dominant carrier 
emerge from the restructuring process; as well, slot access was identified as a 
problem at some airports even now. Independent carriers, charter operators and 
regional affiliates told the Committee that if a dominant carrier emerges from the 
restructuring of Canada’s airline industry, that carrier could control the majority of 
slots at our major airports, resulting in a barrier to entry for existing carriers and 
potential new entrants, and significantly lessening competition. Pearson is a 
good example of this. As well, the dominant carrier could hoard slots at peak 
times by moving flights from off-peak periods, or by offering increased frequency 
at peak times. 


Some witnesses suggested that no airline, group of airlines, or commercial 
airline alliance should be permitted access to, or control over, more than 65% of 
the available runway slots at any airport in Canada during any 15-minute period. 
While the Committee is not in a position to state categorically what the 
percentage should be, we believe that the government must ensure that existing 
carriers and new entrants have reasonable® access to slots at Canadian airports, 
in terms of both number and timing. As well, anumber of witnesses advocated a 
“use it or lose it” policy, whereby any airline that has been granted slots must use 
them within a reasonable period of time or forfeit them for re-allocation. 


The Committee agrees that Transport Canada should develop rules 
governing the allocation of slots at Pearson and, if necessary, at other Canadian 


5 


The term “reasonable” has a generally understood meaning within the Canada Transportation Act. 


airports; we recognize that this is currently a problem which would be 
exacerbated in a dominant carrier environment. These rules must ensure that 
carriers, other than a dominant carrier, have access to slots so that effective 
competition can occur in the domestic market. We feel that while the IATA 
protocol provides guidance, it may not adequately address competition 
concerns should a dominant carrier emerge from the restructuring process. 
Moreover, we believe that the Local Airport Authorities (LAAs) should be 
consulted as the slot allocation rules are being developed. Clearly, access to 
slots on a reasonable basis would be a significant factor in fostering competition 
in the airline industry. 


From this perspective, the Committee recommends that: 


6. Transport Canada, following consultation with Local Airport 
Authorities, develop regulations regarding slot allocation in sucha 
manner that new entrants and existing carriers have reasonable 
access to slots at Pearson, and at other Canadian airports should 
the need arise. These regulations should incorporate a “use it or 
lose it” principle. 


2. Airport Facilities 


The Policy Framework on Airline Restructuring indicates that, within a 
dominant carrier scenario, “the government will ensure that access to airport 
facilities will be allocated to permit competitive domestic services to be 
introduced.” This may require a dominant carrier to “give up some access to 
airport terminal facilities to ensure that airport access is not a barrier to entry for 
current or potential competitors.” 


From its perspective, the Competition Bureau, in its letter to the Minister of 
Transport, called for “the dominant carrier (to) Surrender to airport authorities, on 
reasonable terms and conditions, its rights, under subleases or licences, to those 
facilities that could be converted to common use, such as gates, loading bridges, 
ticket counters, baggage systems and flight information display systems.” It also 
suggested that “the federal government could provide incentives (for example, 
reduced rent) to encourage airport authorities to adopt this recommendation ... .” 


The Committee believes that access to slots would, by itself, be insufficient to 
bring about the desired level of competition. What is required is access to the 
broad range of airport facilities needed by new and existing carriers to compete 
effectively with a dominant carrier. 


Thus, the Committee recommends that: 


7. Transport Canada, as landlord, use its powers under ground 
leases and through such incentives as reduced rent to encourage 
airport authorities to adopt policies that provide reasonable access 
to airport facilities to new entrants and existing carriers. 


3. Computer Reservation Systems 


The two major Computer Reservation Systems (CRSs) in the airline industry 
are Gemini and Sabre — the former used by Air Canada, the latter by CAIL. These 
systems are a key component of airline ticket selling and distribution. When these 
systems were created, airline owners structured displays in such a way that their 
own flights were favoured over those of their competitors. To alleviate this 
problem, some countries, including Canada, have instituted rules that remove or 
reduce the potential for most anti-competitive uses of the systems. 


Nevertheless, in conducting its analysis in the context of a dominant carrier 
environment, the Competition Bureau has indicated that improvements can still 
be made in anumber of areas. For example, it cites a case where the display fora 
new entrant, which would have only small networks or point-to-point service, will 
show interline connections which will not receive as high a priority as on-line 
connections of the dominant carrier. This will occur even if the interline 
connection has a shorter elapsed travel time. 


Another case identified by the Competition Bureau dealt with multiple 
displays of the same flight due to code sharing by alliance partners which results 
in a practice known as “screen padding”. For example, a flight from 
Charlottetown, Prince Edward Island to Rome, Italy could be displayed as two 
on-line connections as well as one or more interline connections. These multiple 
displays will often push competing travel options onto secondary screens. 


Mention was also made by the Competition Bureau that the CRSs give all 
Carriers very detailed data about each other’s sales. This would allow a dominant 
carrier access to marketing information on new and existing carriers and could 
increase its ability to injure competitors. This level of access to information 
concerning one’s competitors is rather unique. 


Recommendations made by the Competition Bureau dealt with mandatory 
code sharing, arequirement that the same flight not be displayed more than twice 
and restrictions on the sale or acquisition of booking information in certain 
circumstances. 


The Committee believes that a dominant carrier must not have access to 
detailed marketing information on new or existing carriers. Access to information 
that might be considered confidential, proprietary or prejudicial must not be 
permitted, since such disclosure could be used by a dominant carrier in a manner 
that could inhibit competition. 


As a result, the Committee recommends that: 


8. The government review the Computer Reservation System 
(CRS) regulations to remove anti-competitive practices and to 
ensure that CRS competitive marketing information is not 
disclosed. 


4. Frequent Flyer Programs 


Many witnesses mentioned frequent flyer programs, both generally andasa 
barrier to entry. This issue was addressed by the Competition Bureau in its letter 
to the Minister of Transport, which recommended that “new entrants be able to 
purchase points in the dominant carrier's (frequent flyer) plan at a cost equal to 
either the parent’s cost or the internal transfer cost to an affiliate, whichever is 
lower.” Moreover, according to its recommendation, “points would be awarded 
by the new entrants on all their domestic flights,” as well as “on transborder and 
international routes if a competitive analysis conducted at the time of 
restructuring reveals that there is insufficient competition on these routes.” As 
well, the Competition Bureau recommended that “points awarded by new 
entrants (would) have the same rights and privileges as those awarded by the 
dominant carrier.” 


The Committee believes that frequent flyer programs are an important 
marketing device for air carriers. These programs have had a beneficial effect 
since their introduction, particularly for business travellers. We feel that regional 
affiliates and other carriers which currently have an arrangement with a national 
carrier regarding Its frequent flyer program must have it safeguarded in the event 
of a dominant carrier environment. 


Moreover, the Committee is of the opinion that a frequent flyer program could 
be used by a dominant carrier as a barrier to entry. It is for this reason that we 
believe that new and existing carriers should also be permitted to participate in a 
dominant carrier's program, at a cost. Allowing access to the frequent flyer 
program offered by a dominant carrier would serve the dual purpose of fostering 
competition and protecting the public interest. 


From this perspective, the Committee recommends that: 


9. The government require, as a condition of approval, that a 
dominant carrier honour all frequent flyer points awarded by its 
affiliates, carriers with which it has an arrangement in this regard, 
and any airline that it acquires or with which it merges. As well, asa 
condition of approval, a dominant carrier should be required to 
allow continued participation by these carriers in its frequent flyer 
program. 


10.The government require, as a condition of approval, that a 
dominant carrier allow new entrants and existing carriers to 
purchase points in its frequent flyer program. 


5. Surplus Aircraft 


Brief mention was made by witnesses of the sale of surplus aircraft that 
would be likely to occur should the restructuring of the airline industry result ina 
dominant carrier. The Competition Bureau recommended to the Minister of 
Transport that “the dominant carrier offer to transfer, within a reasonable period 
following restructuring and on reasonable terms and conditions, all surplus 
aircraft, either owned or leased, to any interested parties in the domestic market 
before selling them abroad or parking them.” 


The Committee believes that, in the absence of any condition requiring that it 
do otherwise, a dominant carrier could hold on to its surplus aircraft or sell them 
outside of Canada, thereby creating a barrier to entry for new entrants and 
existing Carriers. 


For this reason, the Committee recommends that: 


11.The government require, as a condition of approval, that a 
dominant carrier offer to transfer its owned or leased surplus 
aircraft to interested parties in the domestic market. This offer 
should be made on reasonable terms and conditions, within a 
reasonable time period following restructuring and before selling 
them abroad or parking them. In the event that a dominant carrier 
and an interested party cannot agree, the Canadian Transportation 
Agency should assess what is reasonable. 


E. INTERLINING AND CODE SHARING 


1. Interlining 


Interlining is an agreement between two carriers to facilitate connecting 
traffic, and involves them charging less for a combined ticket than for two tickets 


purchased separately. The carriers also facilitate baggage handling and ticketing 
for connecting service. The Competition Bureau identified interlining as a 
concern, and recommended that “the dominant carrier be required to negotiate 
interline agreements on commercially reasonable terms and conditions with all 
new entrants in the domestic market wanting such agreements.” It should be 
noted that, in its letter to the Minister of Transport, the Competition Bureau used 
the term “new entrant” to refer to both new and existing Canadian air carriers, 
other than Air Canada and CAIL. 


Regional, charter and independent carriers told the Committee that they 
must have access to interlining agreements in a dominant carrier scenario to 
allow them to compete. Without this, while they could carry traffic from Thompson 
to Winnipeg and then on to Hong Kong on a dominant carrier, the price could be 
prohibitive and would involve two separate tickets. 


The Committee believes that interlining agreements between a dominant 
Carrier and new or existing carriers would facilitate the competitive environment 
needed to ensure protection of the public interest and “seamless” air travel. 


Therefore, the Committee recommends that: 


12.The government require, as a condition of approval, that a 
dominant carrier negotiate interline agreements under 
commercially reasonable terms and conditions with all new 
entrants and existing carriers in the domestic market wanting such 
agreements. 


2. Code Sharing 


Code sharing is the use of one carrier’s designator code by another airline in 
computer reservation systems, timetables and tickets. It is an extension of 
interlining and allows carriers to better market their services because 
code-shared flights are considered to be on-line flights. 


Like interlining, this issue was addressed by the Competition Bureau in its 
letter to the Minister of Transport. In particular, it was recommended that “new 
entrants be able to place their codes on those flights for which they have an 
interlining agreement with the dominant carrier.” 


Witnesses told the Committee that they consider it essential that new 
entrants and existing carriers have access to code sharing arrangements with a 
dominant carrier. In general, they spoke of code sharing and interlining 
arrangements as being parallel requirements. 


The Committee holds the same view. Without code sharing arrangements, 
new entrants and existing carriers will not be able to compete effectively. Code 
sharing is critical to the development of a competitive airline industry in this 
country, and conditions in this area should be imposed on a dominant carrier 
prior to approval. 


From this perspective, the Committee recommends that: 


13.The government require, as a condition of approval, that a 
dominant carrier code share with new entrants and existing carriers 
with which it has interline agreements. 


F REGIONAL AFFILIATE DIVESTITURE 


In the opinion of the Competition Bureau, “divestiture of some or all of the 
dominant carrier's regional affiliates may go some way toward introducing 
competition into domestic markets,” although it was not recommended as a 
solution since “a full merger review (would have to be carried out) before 
recommending it as a remedy.” Nevertheless, assuming that divestiture is 
feasible and would result in viable competitors, the Competition Bureau noted 
that the government would have to address four issues: 


e _ regional carriers do not compete with the parent carrier, instead serving 
local and regional markets; 


e since the success of the regional carriers depends on feed traffic 
received from and sent to the mainline carrier, mandatory interlining and 
code sharing arrangements between the dominant carrier and the 
divested regional airline would be needed; 


e regional carriers are financially and operationally dependent on parent 
Carriers; and 


e _ regional carriers benefit from the parent carrier's volume purchases of 
certain items and share the loyalty benefits of the parent carrier’s 
frequent flyer program. 


The Competition Bureau recommended that, in the event that regional 
Carrier divestiture is required, several conditions be met: 


° adivested regional carrier be relieved by the dominant carrier of any 
restrictions on its ability to compete; 


e the dominant carrier be required to enter into interlining and code 
sharing agreements on reasonable terms and conditions with any 
divested regional airline; 


e the dominant carrier be required to transfer, to the divested regional 
airline, slots and, on reasonable terms and conditions, gates, counters 
and other facilities comparable to those currently enjoyed; and 


e the dominant carrier give any divested regional airline the same level of 
financial and operational services now provided for a reasonable 
transition period at prices no less favourable than those currently 
offered to regional airlines or to any continuing affiliated carriers, 
whichever is lower. 


Witnesses addressing divestiture of regional affiliates stressed that a 
dominant carrier must have a strong, efficient feeder network, whether through 
ownership or through commercial agreements. Their opinions differed, however, 
about whether a dominant carrier should be required to divest itself of its regional 
affiliates. In the view of some, regional affiliates are critical from two 
perspectives — providing feed traffic and “growing” new routes. Others, 
however, believed that allowing a dominant carrier to continue its current 
relationship with its regional affiliates would inhibit competition. A number of 
witnesses pointed out that regional affiliates and mainline carriers need each 
other. 


The Committee believes that divestiture of regional affiliates could result in 
enhanced competition. Recognizing the symbiotic relationship between a 
national carrier and its regional affiliates, however, it is not clear to us that 
divestiture should necessarily be a condition of approval. In this area, caution is 
needed. It is not clear how a dominant carrier might be affected if it were required 
to divest itself of its regional affiliates and instead negotiate what would amount to 
a partnership with divested, or other, regional carriers to coordinate schedules 
and facilities. The potential effect of divestiture on regional affiliates is also 
unclear. More study is needed, and should occur within the context of a full 
merger review. 


For this reason, the Committee recommends that: 


14.The government ask the Competition Bureau to study, within a 
full merger review, the extent to which divestiture of regional 
affiliates would enhance competition in the airline industry in a 
dominant carrier scenario. If this study reveals that competition 
would be enhanced, the government should require a dominant 
carrier to take such action as a condition of approval. 


G. RECIPROCAL CABOTAGE 


The Competition Bureau’s terms of reference from the Minister of Transport 
excluded an examination of cabotage. Along with the government’s policy on 
foreign ownership, however, its policy on cabotage was identified by the 
Competition Bureau as the largest regulatory barrier to entry into the airline 
industry; government reconsideration of this policy was suggested if a dominant 
carrier were to emerge. 


Among the witnesses who addressed cabotage, some stressed that it must 
be reciprocal, while others had no difficulty with it being extended unilaterally; 
others rejected it outright. Those supporting reciprocal cabotage argued that if 
foreign carriers are to have access to Canada’s markets in this way, our air 
carriers must have similar rights in foreign countries. Witnesses supporting 
unilateral cabotage made the point that at least some of Canada’s air travellers 
would benefit by increased competition on domestic routes, and that they should 
not have to wait the potentially lengthy period of time that might be taken in 
negotiating reciprocal rights. 


Those witnesses who expressed no support for cabotage did so on the basis 
that allowing foreign carriers, especially U.S. carriers, access to Canada’s 
domestic air market could financially harm some of our airlines. The point was 
made that cabotage would likely lead to increased competition by foreign carriers 
on profitable routes where we already have competition in the absence of 
cabotage. 


The Committee understands the problems associated with cabotage. In 
spite of this, we think reciprocal cabotage would open up the market to more 
domestic competition, while at the same time allow Canada’s air carriers to 
expand their markets in the United States. Along with the other barriers to entry 
discussed previously, cabotage must be viewed as a viable means by which 
competition can be fostered within Canada’s airline industry. 


From this perspective, the Committee recommends that: 


15.The government initiate negotiations with the United States on 
reciprocal cabotage. However, no agreement should be concluded 
without a comprehensive review of the outcome of the negotiations 
by the Canadian Transportation Agency, the Competition Bureau 
and the appropriate committees of Parliament. 


H. CANADA-ONLY CARRIERS 


The Competition Bureau has suggested that the creation of Canada-only 
Carriers would provide a significant amount of competition in the dominant carrier 
scenario. In fact, in its view, “the creation of such Canada-only carriers could 
potentially be more effective in contributing to domestic competition than all the 
other recommendations” made to the Minister of Transport. 


By “Canada-only carriers,” the Competition Bureau is referring to an airline 
that would be established under an Australia-like model for foreign ownership. 
Under this model, which would require a change to government policy regarding 
ownership and control, a carrier would be created that would be licensed to serve 
only domestic routes and could be up to 100% foreign owned. This model would 
use Canadian crews, be required to comply with all Canadian laws and 
regulations, and be subject to the same competitive conditions as any other 
Canadian carrier operating in the domestic market. 


The Competition Bureau believes that this would allow for greater access to 
foreign capital to finance Canadian airline operations and could align new 
entrants with knowledgeable foreign operators who have the expertise to operate 
as effective competitors to the dominant carrier. 


While the Committee did not hear a great deal of testimony on this proposal, 
we believe that it has merit as a means of enhancing competition and perhaps 
avoiding a dominant carrier scenario. The Australian model bears study in order 
to determine whether or not it is applicable to the Canadian situation and what 
regulatory/policy framework would be required. Such a review is particularly 
important in light of the prominence given to this proposal by the Competition 
Bureau. 


As a result, the Committee recommends that: 


16. The government examine the viability of licensing Canada-only 
carriers to operate solely on Canadian domestic routes. 


|. A MODIFIED SIXTH FREEDOM 


The Competition Bureau, in its report to the Minister of Transport, suggested 
using a modified sixth freedom approach as one way of enhancing domestic 
competition should a dominant carrier emerge from the restructuring process. A 
sixth freedom is the right to carry traffic from one foreign country to another 
foreign country via the carrier's home country. For example, a Canadian carrier 


could pick up passengers in Frankfurt and fly them to Detroit via Toronto. Under 
the Competition Bureau’s proposal for a modified sixth freedom, a passenger 
could be taken from a foreign country via the home country back to the foreign 
country. For example, a U.S. carrier could pick up passengers in Montreal and fly 
them to Vancouver via Chicago. While it is now possible to do this, this service 
cannot be sold, marketed or displayed, on a travel agent’s computer reservation 
system, on a single-ticket basis. 


The Competition Bureau suggested that allowing this form of modified sixth 
freedom rights will instill price discipline on the dominant carrier to the benefit of 
travellers, particularly transcontinental business travellers. It recommended that, 
as aresult of restructuring, the Minister of Transport should immediately attempt 
to implement modified sixth freedom rights with the United States; if immediate 
implementation is not possible, the Minister should allow modified sixth freedom 
unilaterally within two years, assuming there is no compelling evidence that new 
entrants and existing carriers are providing effective competition and price 
discipline to the dominant carrier. 


While the Committee believes that a modified sixth freedom could provide a 
degree of competition for a dominant carrier, we caution that the price would have 
to be significantly lower than that offered by a dominant carrier to attract sufficient 
traffic to bring about “real” competition on these routes. We feel that the 
inconvenience and delays associated with going through a U.S. hub would 
require markedly lower fares to attract large volumes of traffic away from a 
dominant carrier. Having said this, we think that this option is worth exploring. 
Carriers may be willing to provide sufficiently low fares to give consumers a 
choice, and at the same time instill price discipline on a dominant carrier. Given 
the significant changes that may occur in Canada’s airline industry in the future, 
the government should take every opportunity to implement proposals that 
would ultimately lead to a stronger, more viable airline industry and more choices 
for consumers. 


From this perspective, the Committee recommends that: 


17.The government begin negotiations with the United States for 
the implementation of modified sixth freedom rights between the 
two countries to allow the sale, marketing or display of sixth 
freedom traffic on a single-ticket basis. 


J. CHARTER CARRIERS 


Regulations developed in 1978 govern international air charter services. 
Although a new policy has not yet been announced, the government has recently 
re-examined these regulations. At the present time, Canada has signed more 
than 60 bilateral air services agreements, which define what cities carriers may 
serve, the number of carriers that can fly these routes, the frequency of service or 
Capacity on these routes and the approval of prices. Some of these agreements 
are highly restrictive, while others are relatively liberal. 


In addressing international charter regulations, the Competition Bureau 
indicated that the current distinction between charter and scheduled air service 
should be eliminated for the international market, as has been done for the 
domestic market. As well, it suggested that Canada should “remove the current 
regulatory restrictions relating to advance booking requirements, minimum stay, 
purchase of return transportation, points of departure and return, minimum 
prices and entity charters.” 


Several witnesses told the Committee that charter carriers will provide some 
competition in the domestic market in a dominant carrier environment, provided 
that certain barriers to their full participation in the marketplace are eliminated. 
Their ability to provide effective domestic competition is tied to their success in 
the international marketplace. From this perspective, they argued that changes 
must be made to international charter regulations. Particular mention was made 
of recommendations submitted by charter carriers to the Minister of Transport in 
September 1998. 


Inthe Committee’s view, liberalized rules for international charter carriers are 
needed. Their international success is critical to their ability to compete 
domestically. All possible mechanisms for contributing to this success must be 
explored to advance their role as a competitor in the domestic marketplace. To 
this end, we believe that the distinction between international charter service and 
international scheduled service should be reduced, to the extent possible. The 
elimination of this differentiation would enhance the ability of Canada’s 
international charter carriers to compete domestically for their benefit and the 
benefit of Canada’s air travellers. 


From this perspective, the Committee recommends that: 


18.The government examine its international charter policy with a 
view to reducing the distinction between scheduled and charter 
services. 


19.The government, recognizing restrictions that may exist within 
international bilateral air services agreements, remove current 
regulatory restrictions in such areas as advance booking 
requirements, minimum stay, purchase of return transportation, 
points of departure and return, minimum prices and entity charters. 


PROTECTING THE PUBLIC INTEREST 


Throughout the debate on the restructuring of Canada’s airline industry, 
witnesses consistently mentioned how Canada’s air travellers, airline 
employees, and residents of small and remote communities would be affected by 
any restructuring. The negative effects were frequently identified as including 
higher fares, fewer discount seats, less generous discounts, reduced frequency, 
service that is of a lower quality, and reduced benefits from frequent flyer 
programs. While the Committee is convinced that increased competition in the 
airline industry will benefit consumers, airline employees, and residents of small 
and remote communities, we also believe that protective measures must be put 
in place. 


The regulatory framework that currently exists has certain features designed 
to protect consumers. For example, new entrants to the airline industry must 
meet a financial fitness test. This requirement ensures that they have sufficient 
funds to sustain operations in an initial three-month start-up period without 
revenues from ticket sales. Related to this is a prohibition on ticket sales prior to 
licensing, which ensures that advance ticket sales cannot be used to finance the 
start-up of operations. 


The Committee received testimony about airline alliances and the manner in 
which they benefit air carriers but also, importantly, consumers and the residents 
of small and remote communities. In particular, they benefit from access to larger 
international networks and lower fares. More communities can be reached more 
frequently and in a relatively “seamless” manner, with consumers using the same 
air transportation system without having to transfer between unconnected 
airlines. Benefits can also result from reciprocal frequent flyer programs, alliance 
member lounges, coordinated ticketing and baggage handling, conveniently 
situated connecting gates and improved coordination of schedules. We believe 
that alliances must be preserved, since their loss would reduce benefits received 
by air carriers, air travellers and the residents of small and remote communities. 


Protecting the public interest is of paramount importance to the Committee. 
While we believe that fostering a competitive environment has a role to play in the 
restructuring of Canada’s airline industry, there are also public interest concerns 
that must be addressed. For this reason, we make specific recommendations 
concerning safety, air fares, service to small and remote communities, financially 
vulnerable airports, airline employees, travel agents, the merger/acquisition 
review process, commitments by a dominant carrier, and a monitoring and review 
process. 


A. SAFETY 


Everyone is concerned about airline safety — air travellers, air carriers, 
airline employees and the government. In fact, a critical consideration identified 
by the government in the Policy Framework for Airline Restructuring is no 
compromise of our existing high safety standards. This framework indicates that 
“the government will ensure that Canada’s safety standards remain among the 
highest in the world.” 


Safety considerations include the presentation of flight safety and other 
relevant information in a language easily understood by the air traveller. In this 
regard, linguistic considerations exist. Recognizing that linguistic duality is 
fundamental to the identity of Canada, the Policy Framework indicates that “the 
government will ensure that the Official Languages Act continues to apply in the 
case of Air Canada or any future dominant carrier, and that the Act is effectively 
implemented.” 


Many of the Committee’s witnesses mentioned safety issues, including 
firefighting, emergency services, the number of, and training given to, airline 
personnel, and the need to ensure that safety information is properly 
communicated to air travellers. Particular mention of linguistic duality was made 
by several witnesses, some of whom recommended that the government ensure 
that the Official Languages Act continue to apply in its entirety to Air Canada or to 
a future dominant carrier, and that regional affiliates and other subsidiaries be 
subject to certain parts of the Act. 


The Committee is aware that the matter of the application of the Official 
Languages Act to Air Canada affiliates has been referred to the Federal Court. We 
believe that linguistic considerations are important for many reasons, not the 
least of which is safety. The Committee, too, feels that safety must not be 
compromised, and thus supports the comments made by witnesses regarding 
adequate staffing on flights and training for airline personnel. While we are 


confident that safety is, in fact, the first priority for everyone — the government, 
air carriers, airline personnel, and air travellers —in our view there is no 
harm — and indeed great benefit — in communicating this regularly. 


Moreover, the Committee hopes that all air carriers, regardless of whether or 
not they are specifically subject to the Official Languages Act, will recognize the 
linguistic profile of the clients they serve, and will offer all safety instruction and 
other services in the appropriate languages. 


Therefore, the Committee recommends that: 


20.In implementing its commitment to the very highest levels of 
safety in airline travel, the government use every available 
opportunity, throughout and following the restructuring of the 
airline industry, to communicate that safety is the first priority. 


21.The government encourage all Canadian air carriers not 
specifically subject to the Official Languages Act to respect the 
spirit and intent of the Act where there is significant demand for 
services in either of Canada’s official languages. 


B. AIR FARES 


The Policy Framework for Airline Restructuring presented by the Minister of 
Transport to the Committee notes that Canadians, and the government, are 
concerned about the future price of air travel. The Minister of Transport told the 
Committee that “although the best way to address pricing is to have an air 
services market that remains competitive as a means of disciplining pricing, it is 
recognized that competition may not exert sufficient control on prices in all 
circumstances.” The Policy Framework indicates that the government will review 
section 66 of the Canada Transportation Act, and “will require commitments on 
pricing from the dominant carrier during the restructuring process and will 
consider adding conditions to its restructuring approval.” 


Section 66 of the Canada Transportation Act enables the Canadian 
Transportation Agency, on a complaint basis, to review basic fares or fare 
increases on monopoly routes in Canada, and to order roll-backs and refunds 
where practicable. An important issue is whether this section of the Act should be 
broadened to address other types of fares, and fares on non-monopoly routes. 


The issue of air fares was also addressed by the Competition Bureau in its 
letter to the Minister of Transport. It suggested that “there is no effective 
regulatory protection against excessive pricing in the dominant carrier 
environment.” 


Witnesses commented on the rate at which air fares have risen over time, 
noting that their rate of increase has exceeded the inflation rate. They also often 
mentioned the high cost of flying to Canada’s small and remote communities. In 
fact, 90% of passengers use discount fares, with the result that section 66 of the 
Canada Transportation Act provides them with no protection. Witnesses 
repeatedly shared their fear that, in a dominant carrier environment, air fares 
could become prohibitively expensive for some Canadians, especially in the 
absence of new entrants. 


The Committee, too, is concerned about prohibitive air fares, and the effect 
on air Carriers in terms of traffic volume, on the Canadian economy in terms of 
reduced business travel, on air travellers in terms of reduced travel opportunities 
to visit family, friends and other parts of Canada, and on small and remote 
communities in terms of reduced economic development and links to the rest of 
Canada. 


While the Committee does not wish to jeopardize the financial viability of a 
dominant carrier, we believe that consumers, and residents of small and remote 
communities, must have some assurance that air fares will not rise to prohibitive 
levels, and that this assurance should take the form of a condition of approval for 
a dominant carrier. 


For this reason, the Committee recommends that: 


22.The government require, as a condition of approval, that a 
dominant carrier freeze air fares and ensure the availability of a 
reasonable number of discount seats. These conditions should 
exist for a two-year period. 


23.The Canada Transportation Act be amended to allow the 
Canadian Transportation Agency to approve or disapprove any fare 
increases requested by a dominant carrier. 


24.For the two-year period during which air fares would be frozen, a 
dominant carrier be required to justify any requests for air fare 
increases to the Canadian Transportation Agency. Requests would 
only be considered in extraordinary circumstances. 


25.Upon approval of a fare increase by the Canadian 
Transportation Agency, a 60-day notice period be required before 
any fare increase takes effect. The amount of the increase must be 
communicated to consumers. 


C. SERVICE TO SMALL AND REMOTE COMMUNITIES 


Despite its confidence that an appropriate competitive environment will 
induce existing carriers or new entrants to the industry to serve routes vacated by 
a major carrier or its affiliates, the impact of a dominant carrier on small and 
remote communities is a concern for the government. 


Sections 64 and 65 of the Canada Transportation Act require that notice be 
given by the second last and last carrier out of a domestic point. These 
requirements exist to alert the community and other carriers of an emerging 
competitive opportunity. As part of its Policy Framework, the government has 
indicated that it will review these requirements to give notice when exiting a 
market; as well, it will “require commitments on service to small communities 
from the dominant carrier during the restructuring process and will Consider 
adding conditions to its restructuring approval.” 


A number of the Committee’s witnesses shared their views about regional, 
charter and independent air carriers, and the role they should or will play in a 
restructured airline industry. Many indicated that any restructuring will create new 
opportunities for the realignment, adjustment and expansion of existing carriers, 
as well as the potential emergence of new carriers, provided a level playing field is 
created. A level playing field requires that attention be paid to many of the issues 
discussed previously in the context of fostering competition, particularly slots, 
airport facilities and predatory behaviour. 


Witnesses also highlighted the importance of regional, charter and 
independent carriers in the economic development of small and remote 
communities, as well as their role as an important link for residents of these 
communities to the rest of Canada. Mention was made by some witnesses about 
the potential impact of airline restructuring on economic development initiatives 
by our Aboriginal peoples. Another concern raised was add-on fares, with some 
witnesses suggesting that air carriers holding a monopoly position on any route 
in Canada be required to offer add-on air fares to all other carriers on a pro rata 
basis, as it would if constructing add-on fares for connections to its own air 
Services. 


While we are concerned that service to small and remote communities be 
retained at the current level, if not enhanced, the Committee does not believe that 
service to these communities should be subsidized by Canadian taxpayers. As 
well, we do not believe that a dominant carrier should be “forced” in the long term 
to continue serving communities where the routes are not commercially viable; 
that is, a dominant carrier should not be forced to cross-subsidize, and pay for 
unprofitable routes with the revenues earned on profitable routes. In our view, the 
proper solution is the creation of a competitive environment that would allow new 
entrants to emerge and existing regional, charter and independent carriers to 
thrive. 


As well, the Committee is concerned about the sections in the Canada 
Transportation Act requiring the second last and last carrier out of a domestic 
market to give notice. In our view, a requirement to give notice, without a 
companion requirement to continue service during this time, makes little sense. 
Nevertheless, we think that it would be inappropriate for government to force a 
private sector company other than a dominant carrier or its affiliates, particularly 
one suffering financial difficulties, to continue or begin serving a market. We 
believe that air travellers need greater protection than is given by the notice 
requirement in the Canada Transportation Act, and feel that they are entitled to 
receive advance notice of a service disruption. In addition, we think that service to 
small and remote communities must be provided for a period of time should an 
independent carrier cease to operate or to serve particular routes; in our view, a 
dominant carrier or its affiliates should have the responsibility to serve these 
communities for a period of time. It is hoped that, during this time, a new entrant 
will emerge or an existing carrier will provide the service. 


From this perspective, the Committee recommends that: 


26.The government require, as a condition of approval, that a 
dominant carrier and any wholly-owned affiliates continue existing 
service to small and remote communities for a three-year period, 
notwithstanding sections 64 and 65 of the Canada Transportation 
Act. This condition should apply for the three-year period unless a 
new or existing carrier provides service of a similar quality at a 
reasonable price to these communities. 


27.In a dominant carrier scenario, if an independent carrier ceases 
to provide scheduled air services, the government request the 
dominant carrier to operate these routes for a one-year period. 


28.The Canada Transportation Act be amended to require all air 
carriers to give 48 hours notice to the Canadian Transportation 
Agency prior to initiating a service disruption. The Agency should 
then inform the public and affected airports. 


D. FINANCIALLY VULNERABLE AIRPORTS 


The Committee received testimony from a number of witnesses about the 
devolution of government control over aviation infrastructure and navigation, 
user fees and the financial problems of some airports. While many characterized 
devolution of aviation infrastructure as a positive initiative, witnesses identified 
the increased costs that this has meant for airlines and ultimately for consumers. 
Also highlighted was the financial vulnerability that has resulted for some of our 
airports and for some Local Airport Authorities (LAAs). Mention was also made of 
the funding of the Airport Capital Assistance Program (ACAP), particularly given 
the capital investments needed at some airports following devolution. They 
asserted, as well, that government policy changes following devolution have had 
an impact on the financing of such services as firefighting and emergency 
response. 


In relation to financially vulnerable airports, the question of providing 
“essential air services” was also raised. In the view of some, adoption of an 
essential air services policy would require a financial commitment by the 
government to ensure that these services were provided where the cost of 
operation would be prohibitive in the absence of government support. Without 
this, consumers could be negatively affected, as could an entire community if an 
airport were to close. 


The Committee believes that these concerns are serious. Increased costs 
associated with changes to airport user fees and navigation fees, among others, 
are potentially passed on to consumers in the form of higher fares and/or reduced 
service. As well, we believe that promoting a competitive environment to ensure 
service to small and remote communities can only be successful if airports in 
these communities continue to exist. 


For this reason, the Committee recommends that: 


29. The government review funding of, and eligibility for, the Airport 
Capital Assistance Program for financially vulnerable airports and 
assess whether the Program could be expanded to include airport 
operational costs to support essential air services to these airports. 
As well, the government should examine the impact of the 


devolution of airports and means by which emergency response 
services at airports should be financed. 


E. AIRLINE EMPLOYEES 


As indicated in the Policy Framework for Airline Restructuring, the 
government, being aware of airline employees’ concerns about job loss, 
relocation and layoff resulting from the restructuring, will “encourage 
labour-management discussions with a view to reaching an agreement 
satisfactory to both that will alleviate employee concerns.” As well, during any 
major restructuring of the industry, the government will insist that “employees are 
treated fairly, and will require commitments from the dominant carrier to this 
effect.” 


It is assumed that the emergence of a dominant carrier will reduce much of 
the duplication that currently exists, with both of our national airlines flying many 
of the same routes at about the same time in planes with empty seats. That being 
the case, employment consequences are to be expected; in fact, if no 
employment effects were felt, a dominant carrier would likely have too much 
Capacity. 


Within this context, a number of the Committee’s witnesses voiced their 
concerns about such issues as layoffs, terminations, relocation and the manner 
in which collective agreements and seniority lists would be merged. They argued 
for no involuntary layoffs or relocation, preferring instead attrition, early 
retirement incentives, voluntary severance options, leave of absence programs, 
and voluntary transfers. Some witnesses suggested that public support should 
be given to employees affected by the restructuring. In particular, income 
support, training, job search, relocation assistance and priority access to jobs in 
the industry for displaced workers were identified. In their view, the costs of 
adjustment for these employees should be borne by all taxpayers, rather than by 
air travellers. Concerns were also raised about the protection of benefits, 
including retirement benefits. 


Although the Committee sympathizes with employees and their families who 
are likely to be affected by airline restructuring and the potential emergence of a 
dominant carrier, we are not convinced that public support should be provided to 
airline employees affected by restructuring. Many employees, in many 
industries, experience job loss and relocation through mergers, acquisitions and 
closures; in these cases, assistance is often provided by the company in 
question, particularly if a union exists, rather than by Canadian taxpayers in the 
form of “special assistance.” 


From this perspective, the Committee recommends that: 


30.The government require, as a condition of approval, that a 
dominant carrier agree to no job losses and no involuntary 
relocation. Instead, a dominant carrier should be required to 
achieve employment reductions only through attrition and 
voluntary separations associated with early retirement and other 
incentives. 


31.The government require, as a condition of approval, that a 
dominant carrier negotiate early retirement and other incentives 
with representatives of employees. 


32.The government require, as a condition of approval, that a 
dominant carrier negotiate the protection of retirement and other 
benefits with representatives of employees. 


Another issue addressed by witnesses appearing before the Committee was 
the “merging” of collective agreements, particularly seniority lists, that might be 
required as a result of the restructuring process and “common employer” 
designation. The Committee also heard testimony from witnesses about the 
“scope clause” included in the collective agreement between Air Canada and the 
bargaining agent representing its pilots. Witnesses noted that this scope clause 
is the most restrictive in the industry, and limits regional affiliates to flying 
turbo-props of 70 or fewer seats except for very limited services. They have 
identified a number of routes where they believe the introduction of jet aircraft 
would enhance service to small communities at reasonable cost. 


The Committee is aware of the efforts that have been taken by air carriers and 
unions representing airline employees when mergers have occurred in the past. 
As well, we are cognizant of the Canada Industrial Relations Board’s powers as 
they relate to the merging of seniority lists. Moreover, we recognize the desire of 
regional affiliates for the flexibility to operate jet aircraft. In our view, this would 
provide communities with alternatives that are not presently available. We believe 
that elimination of the scope clause would yield opportunities for regional 
affiliates, their pilots and communities throughout Canada. In our view, scope 
clauses are anti-competitive and have the impact of limiting quality service to 
certain communities in Canada. 


As a result, the Committee recommends that: 


33.Parties to collective agreements containing a scope clause 
remove the clause in their next round of collective bargaining, 
recognizing that these clauses are anti-competitive and a barrier to 
quality service to certain communities in Canada. 


34.The government instruct the Canada Industrial Relations Board 
to decide all outstanding cases regarding common employer 
designation in the airline industry in a timely manner but no later 
than 31 January 2000. 


F TRAVEL AGENTS 


Travel agents account for more than 75% of ticket sales by scheduled airlines 
in Canada, and are the most important distribution mechanism for air travel. 
Airlines pay agents base commissions on a fixed percentage of the ticket price, 
up to a capped value, and make additional payments, called override 
commissions, when agents meet certain sales targets. Override commissions 
provide travel agents with an incentive to target business to particular carriers. 


In its letter to the Minister of Transport, the Competition Bureau noted that 
“market share targets could be set so high that these override commissions 
would have a powerful exclusionary effect,” should a dominant carrier emerge. To 
address the situation, the Competition Bureau recommended that, for the 
domestic market, “the dominant carrier link its travel agent remuneration system 
to sales volume alone, on a straight-line basis, and nottie it directly or indirectly to 
travel agent loyalty.” 


Witnesses raised concerns that airlines have access to travel agent 
information, such as the precise number of bookings each travel agent makes for 
each carrier on each route. As a result, travel agents contend that airlines use this 
information to target commission overrides and other incentives, which places 
them in a difficult position when discussing remuneration with the airlines. 


The Committee was struck by the inability of travel agents to join together 
and “negotiate” commissions with air carriers. We believe that fairness dictates 
that travel agents be permitted to “negotiate” collectively in this manner, despite 
the fact that they are not “employees” as defined by the Canada Labour Code. 


For this reason, the Committee recommends that: 


35.The government require, as a condition of approval, that a 
dominant carrier link travel agent remuneration only to sales 
volume and on a straight-line basis. 


36. The government consider an amendment to the Competition Act 
that would enable licensed travel agents to “negotiate” collectively 
with air carriers regarding commissions. 


G. THE MERGER/ACQUISITION REVIEW PROCESS 


At the present time, the Competition Bureau conducts a comprehensive 
review of potential mergers to ensure that they do not lead to a substantial 
lessening of competition. If this is the case, conditions are imposed to mitigate 
the lessening of competition, and the merging companies must satisfy these 
terms in order to proceed without the Competition Bureau’s objection. In general, 
the aim of these conditions is to facilitate the entry of new competitors into the 
market or to allow existing companies to expand and provide real competition. 


The Policy Framework for Airline Restructuring identifies the government’s 
intention to introduce legislation “designed to authorize the government to 
review and approve any restructuring proposal and to apply conditions and issue 
regulations relevant to all policy issues arising from a possible restructuring of the 
airline industry.” The government’s proposal, as indicated in the Policy 
Framework, would invoive three elements of government oversight designed to 
capture fully the public interest: 


e “the Bureau of Competition will review any specific proposed merger or 
acquisition with regard to competition issues; 


e the Canadian Transportation Agency will review any specific proposal to 
determine if it meets the legislated ownership and control requirements; 
its mandate is to examine all aspects that relate to control, including all 
financial transactions, management and service agreements, 
contracts, shareholder agreements and other related documents; 


e — the Minister of Transport will review all aspects of any proposal from a 
transportation and public policy perspective and, taking account of the 
results of the Bureau and Agency reviews, will take responsibility for the 
final comprehensive recommendation to the Governor in Council.” 


Under the government’s plan, a restructuring proposal would go 
simultaneously to the Minister of Transport, the Competition Bureau and the 
Canadian Transportation Agency, with all three proceeding as quickly as 
possible recognizing the financial health of the companies. Failure to comply with 
ownership and control requirements would mean rejection of the proposal, while 
Canadian Transportation Agency determination that these requirements would 
be met would allow the process to continue and be completed by the Minister and 
the Competition Bureau. 


In this process, the final decision to approve a merger or acquisition would 
rest with the Governor in Council on the recommendation of the Minister of 
Transport. In particular, should a merger or acquisition be found by the Canadian 
Transportation Agency to comply with the requirements to be owned and 
controlled by Canadians, the Minister of Transport would recommend approval. 
This recommendation would consider the extent to which the carrier has made 
undertakings to address the remedies negotiated with the Competition Bureau 
and the conditions needed to meet public policy objectives. 


The Committee supports the Minister of Transport’s initiative with respect to 
the three-element merger/acquisition review process, recognizing that anumber 
of agencies and individuals have a role to play. In drafting the legislation, we urge 
the government to consider a type of “fast track”, albeit comprehensive, process 
to be used in extraordinary circumstances, in order to ensure that situations like 
the one which currently exists are resolved in as expeditious a manner as 
possible. This would alleviate hardship for all concerned — the air carriers 
themselves, their employees, consumers, and residents of small and remote 
communities. In our view, quick decisions must be made in order to reduce 
losses and disruptions that might otherwise be experienced. 


Therefore, the Committee recommends that: 


37.The government, in drafting its legislative proposal for a 
three-element merger/acquisition review process for the airline 
industry, develop mechanisms for expeditious decision making in 
extraordinary situations. 


H. COMMITMENTS BY A DOMINANT CARRIER 


In an industry as vital to Canadians and the economy as air transportation, it 
is perhaps not surprising that the government would take actions to protect the 
public interest. In fact, the Committee was told repeatedly during its hearings that 
if we were to be faced with a dominant carrier following the restructuring of the 
airline industry, commitments would have to be sought from such a carrier to 
ensure that some degree of competition is maintained and that the public interest 
is safeguarded. 


Witnesses stressed that these commitments must be made “up front” by a 
dominant carrier, prior to the government giving its approval. Anything less would 
result in a lack of competition in the Canadian airline industry, and would not allow 
consumers to enjoy the benefits of a competitive marketplace — low prices, 
product choice, and quality service. 


As a result, the Committee believes that a dominant carrier must agree to 
respect the guidelines we have proposed for reducing the barriers to entry over 
which it has control — slots, airport facilities, computer reservation systems, 
frequent flyer programs, interlining, code sharing, surplus aircraft, travel agent 
commission overrides and, generally, any type of predatory behaviour. It is 
equally important that a dominant carrier agree to, and implement, our 
recommendations designed to protect the public interest, including those related 
to air fares, service to small and remote communities, and airline employees. 


The appropriate balance must be struck, however, between protecting the 
public interest and not impairing the competitiveness of a dominant carrier in 
both the domestic and international markets. While the Committee supports the 
concept of imposing conditions on, or seeking commitments by, a dominant 
carrier, we believe that these conditions, and their attendant costs, should be 
carefully considered by the government. In particular, to the extent that they are 
additive or interrelated, they must not inhibit the competitiveness of a dominant 
carrier in the global marketplace. In our view, the conditions, if onerous, could 
mean reduced benefits for air travellers, airline employees, and residents of small 
and remote communities. 


From this perspective, the Committee recommends that: 


38.The government require that a dominant carrier abide by 
conditions designed to lower and/or eliminate the barriers to entry 
for new and existing carriers, as well as conditions to protect 
consumers, airline employees, and residents of small and remote 
communities. Dominant carrier agreement to abide by these, and all 
other, conditions must be assured prior to approval being granted, 
and must be monitored on an ongoing basis. 


|. MONITORING THROUGH AN OMBUDSPERSON AND 
PARLIAMENTARY REVIEW 


The Committee recognizes that we are moving into “uncharted” territory with 
the restructuring of the Canadian airline industry and it is unclear what the 
outcome of the restructuring will be. Decisions made in the near future will have 
far-reaching and long-term effects. Whether competition will be sufficient and 
whether the public interest will be adequately protected are questions that only 
time can answer. We believe, however, that the government has the obligation to 
ensure that the goals of adequate competition and protection of the public 
interest are realized. To achieve this end, we believe that the government must 
take action in two areas. 


The first involves amending the Canada Transportation Act to include a 
review process, while the second involves the appointment of an independent 
ombudsperson. The review process within the Canada Transportation Act would 
require an examination of the operation of the restructured airline industry to 
determine whether or not the commitments of a dominant carrier were being met, 
and whether or not the public interest was being adversely affected by a 
dominant carrier. The independent ombudsperson would have a variety of 
functions related to dominant carrier compliance with conditions and 
commitments, public complaints and reports to Parliament. This person might 
consider an Airline Passengers Bill of Rights, mentioned by several of the 
Committee’s witnesses, as a model. 


In its June 1993 report, the Standing Committee on Transport noted that 
competition may not always work, and that the public interest may require public 
intervention. In the case at hand, the Committee believes that intervention in the 
public interest should take the form of review, with the possibility of extending the 
conditions imposed on a dominant carrier, and the appointment of an 
ombudsperson. 


Thus, the Committee recommends that: 


39. The Canada Transportation Act be amended to require the 
Minister of Transport to appoint one or more persons to carry outa 
comprehensive review of the operation of a restructured airline 
industry no later than two years after a dominant carrier has been in 
operation. 


40.The government instruct the Competition Bureau to conduct a 
review of competition issues related to a restructured airline 
industry no later than two years after a dominant carrier has been in 
operation. 


41.lf, on the basis of the reviews conducted under the Canada 
Transportation Act and by the Competition Bureau of a restructured 
airline industry, it is determined that conditions of approval applied 
to a dominant carrier should be extended, the government take 
such action. 


42.The government appoint an independent ombudsperson to 
monitor the commitments of a dominant carrier, to oversee a public 
complaints process and to report annually to Parliament and to the 
appropriate committees of Parliament on the state of the airline 
industry. This person must be selected in accordance with a public 
and transparent selection process, and must possess expertise in 


such areas as airline policy, public interest advocacy, and 
regulatory and legislative processes. 


CONCLUSION 


Two key questions in this debate about the restructuring of Canada’s airline 
industry are how healthy competition should be fostered and how the public 
interest should be protected. 


The Committee is firmly of the opinion that eliminating barriers to entry will 
result in a healthy, competitive airline industry with benefits for everyone — air 
carriers, airline employees, air travellers, and residents of small and remote 
communities. We also believe that actions taken in accordance with the 
recommendations we have made throughout this report must occur to protect 
the public interest. 


Many of the recommendations contained in this report focus on the 
conditions of approval for a dominant carrier, which presupposes a dominant 
carrier emerging as a result of a merger or acquisition. However, the Committee 
believes that should a dominant carrier emerge through other means, the 
government should ensure that the dominant carrier comply with the conditions 
contained in our recommendations in order to foster competition and protect the 
public interest. 


The current examination of Canada’s airline industry will result in 
changes — changes that will lead, in the longer term, to a strong, competitive 
Canadian airline industry able to compete in the global marketplace for the 
benefit of Canada’s air carriers and consumers alike through safe, efficient, 
affordable and adequate air service. The Committee is confident that the 
adoption of our recommendations will lead to a revitalized airline industry able to 
thrive and serve Canadians well into the next century. 


RECOMMENDATIONS 


1. The Competition Act be amended to define “predatory 
behaviour” within the airline industry and to give the Governor in 
Council the power to specify, by regulation, anti-competitive acts or 
conduct by air carriers. 


2. The Competition Act be amended to give the Commissioner of 
Competition the power to issue temporary cease and desist orders 
in cases of predatory conduct in the airline industry. This action 
should only be taken following consultation with the Canadian 
Transportation Agency. 


3. The government require, as a condition of approval, that a 
dominant carrier not engage in predatory behaviour. Any predatory 
action then taken by the dominant carrier should be subject to 
sanctions. 


4. The government raise the foreign ownership limit in Canada’s 
airlines to 49%. 


5. The Air Canada Public Participation Act be amended to raise the 
limit of voting shares that any one entity can hold in Air Canada from 
10% to 20%, with a review after two years to determine the impact of 
this change on the operation of the company. 


6. Transport Canada, following consultation with Local Airport 
Authorities, develop regulations regarding slot allocation in sucha 
manner that new entrants and existing carriers have reasonable 
access to slots at Pearson, and at other Canadian airports should 
the need arise. These regulations should incorporate a “use it or 
lose it” principle. 


7. Transport Canada, as landlord, use its powers under ground 
leases and through such incentives as reduced rent to encourage 
airport authorities to adopt policies that provide reasonable access 
to airport facilities to new entrants and existing carriers. 


8. The government review the Computer Reservation System (CRS) 
regulations to remove anti-competitive practices and to ensure that 
CRS competitive marketing information is not disclosed. 


9. The government require, as a condition of approval, that a 
dominant carrier honour all frequent flyer points awarded by its 
affiliates, carriers with which it has an arrangement in this regard, 
and any airline that it acquires or with which it merges. As well, as a 
condition of approval, a dominant carrier should be required to 
allow continued participation by these carriers in its frequent flyer 
program. 


10. The government require, as a condition of approval, that a 
dominant carrier allow new entrants and existing carriers to 
purchase points in its frequent flyer program. 


11. The government require, as a condition of approval, that a 
dominant carrier offer to transfer its owned or leased surplus 
aircraft to interested parties in the domestic market. This offer 
should be made on reasonable terms and conditions, within a 
reasonable time period following restructuring and before selling 
them abroad or parking them. In the event that a dominant carrier 
and an interested party cannot agree, the Canadian Transportation 
Agency should assess what is reasonable. 


12. The government require, as a condition of approval, that a 
dominant carrier negotiate interline agreements under 
commercially reasonable terms and conditions with all new 
entrants and existing carriers in the domestic market wanting such 
agreements. 


13. The government require, as a condition of approval, that a 
dominant carrier code share with new entrants and existing carriers 
with which it has interline agreements. 


14. The government ask the Competition Bureau to study, within a 
full merger review, the extent to which divestiture of regional 
affiliates would enhance competition in the airline industry in a 
dominant carrier scenario. If this study reveals that competition 
would be enhanced, the government should require a dominant 
carrier to take such action as a condition of approval. 


15. The government initiate negotiations with the United States on 
reciprocal cabotage. However, no agreement should be concluded 
without a comprehensive review of the outcome of the negotiations 
by the Canadian Transportation Agency, the Competition Bureau 
and the appropriate committees of Parliament. 


16. The government examine the viability of licensing Canada-only 
carriers to operate solely on Canadian domestic routes. 


17. The government begin negotiations with the United States for 
the implementation of modified sixth freedom rights between the 
two countries to allow the sale, marketing or display of sixth 
freedom traffic on a single-ticket basis. 


18. The government examine its international charter policy with a 
view to reducing the distinction between scheduled and charter 
services. 


19. The government, recognizing restrictions that may exist within 
international bilateral air services agreements, remove current 
regulatory restrictions in such areas as advance booking 
requirements, minimum stay, purchase of return transportation, 
points of departure and return, minimum prices and entity charters. 


20. In implementing its commitment to the very highest levels of 
safety in airline travel, the government use every available 
opportunity, throughout and following the restructuring of the 
airline industry, to communicate that safety is the first priority. 


21. The government encourage all Canadian air carriers not 
specifically subject to the Official Languages Act to respect the 
spirit and intent of the Act where there is significant demand for 
services in either of Canada’s official languages. 


22. The government require, as a condition of approval, that a 
dominant carrier freeze air fares and ensure the availability of a 
reasonable number of discount seats. These conditions should 
exist for a two-year period. 


23. The Canada Transportation Act be amended to allow the 
Canadian Transportation Agency to approve or disapprove any fare 
increases requested by a dominant carrier. 


24. For the two-year period during which air fares would be frozen, a 
dominant carrier be required to justify any requests for air fare 
increases to the Canadian Transportation Agency. Requests would 
only be considered in extraordinary circumstances. 


25. Upon approval of a fare increase by the Canadian 
Transportation Agency, a 60-day notice period be required before 
any fare increase takes effect. The amount of the increase must be 
communicated to consumers. 


26. The government require, as a condition of approval, that a 
dominant carrier and any wholly-owned affiliates continue existing 
service to small and remote communities for a three-year period, 
notwithstanding sections 64 and 65 of the Canada Transportation 
Act. This condition should apply for the three-year period unless a 
new or existing carrier provides service of a similar quality at a 
reasonable price to these communities. 


27. Ina dominant carrier scenario, if an independent carrier ceases 
to provide scheduled air services, the government request the 
dominant carrier to operate these routes for a one-year period. 


28. The Canada Transportation Act be amended to require all air 
carriers to give 48 hours notice to the Canadian Transportation 
Agency prior to initiating a service disruption. The Agency should 
then inform the public and affected airports. 


29. The government review funding of, and eligibility for, the Airport 
Capital Assistance Program for financially vulnerable airports and 
assess whether the Program could be expanded to include airport 
operational costs to support essential air services to these airports. 
As well, the government should examine the impact of the 
devolution of airports and means by which emergency response 
services at airports should be financed. 


30. The government require, as a condition of approval, that a 
dominant carrier agree to no job losses and no involuntary 
relocation. Instead, a dominant carrier should be required to 
achieve employment reductions only through attrition and 
voluntary separations associated with early retirement and other 
incentives. 


31. The government require, as a condition of approval, that a 
dominant carrier negotiate early retirement and other incentives 
with representatives of employees. 


32. The government require, as a condition of approval, that a 
dominant carrier negotiate the protection of retirement and other 
benefits with representatives of employees. 


33. Parties to collective agreements containing a scope clause 
remove the clause in their next round of collective bargaining, 
recognizing that these clauses are anti-competitive and a barrier to 
quality service to certain communities in Canada. 


34. The government instruct the Canada Industrial Relations Board 
to decide all outstanding cases regarding common employer 


designation in the airline industry in a timely manner but no later 
than 31 January 2000. 


35. The government require, as a condition of approval, that a 
dominant carrier link travel agent remuneration only to sales 
volume and on a straight-line basis. 


36. The government consider an amendmentto the Competition Act 
that would enable licensed travel agents to “negotiate” collectively 
with air carriers regarding commissions. 


37. The government, in drafting its legislative proposal for a 
three-element merger/acquisition review process for the airline 
industry, develop mechanisms for expeditious decision making in 
extraordinary situations. 


38. The government require that a dominant carrier abide by 
conditions designed to lower and/or eliminate the barriers to entry 
for new and existing carriers, as well as conditions to protect 
consumers, airline employees, and residents of small and remote 
communities. Dominant carrier agreement to abide by these, and 
all other, conditions must be assured prior to approval being 
granted, and must be monitored on an ongoing basis. 


39. The Canada Transportation Act be amended to require the 
Minister of Transport to appoint one or more persons to carry out a 
comprehensive review of the operation of a restructured airline 
industry no later than two years after a dominant carrier has been in 
operation. 


40. The government instruct the Competition Bureau to conduct a 
review of competition issues related to a restructured airline 
industry no later than two years after a dominant carrier has beenin 
operation. 


41. If, on the basis of the reviews conducted under the Canada 
Transportation Act and by the Competition Bureau of a restructured 
airline industry, it is determined that conditions of approval applied 
to a dominant carrier should be extended, the government take 
such action. 


42. The government appoint an independent ombudsperson to 
monitor the commitments of a dominant carrier, to oversee a public 
complaints process and to report annually to Parliament and to the 
appropriate committees of Parliament on the state of the airline 
industry. This person must be selected in accordance with a public 
and transparent selection process, and must possess expertise in 


such areas as airline policy, public interest advocacy, and 
regulatory and legislative processes. 


APPENDIX A 
List of Witnesses 


Associations and Individuals Meeting Date 


Transport Canada 3 Tuesday, October 19, 1999 
Valérie Dufour, Director 
Larry LaFleur, Deputy Director 
Eric Mainville, Senior Policy Advisor 

Air Transport Association of Canada 4 Wednesday, October 20, 1999 
Geoffrey Elliot, Executive Vice-President 


J. Clifford Mackay, President and Chief 
Executive Officer 


As an individual 5 Thursday, October 21, 1999 
Marc Gaudry, University of Montreal 
Canadian Transportation Agency 6 Tuesday, October 26, 1999 


Gavin Currie, Director General 
John Jacob, Acting Director 
Claude Jacques, Director 
Transport Canada f Tuesday, October 26, 1999 
Margaret Bloodworth, Deputy Minister 
Hon. David Collenette, Minister 
Louis Ranger, Assistant Deputy Minister 
Competition Bureau 8 Wednesday, October 27, 1999 
Richard Annan, Commerce Officer 
Richard Elliott, Commerce Officer 


Raymond Pierce, Deputy Commissioner of 
Competition 


Konrad von Finckenstein, Commissioner of 
Competition 


Air Canada 9 Wednesday, October 27, 1999 
Duncan Dee, Manager 
Douglas Port, Senior Vice-President 
Robert Milton, President and Chief 
Executive Officer 
Canadian Airlines Ltd. 10 Thursday, October 28, 1999 


Kevin Benson, President and Chief 
Executive Officer 


Stephen Markey, Senior Vice-President 
As an Individual 11 Thursday, October 28, 1999 
Rod White, University of Western Ontario 


Associations and Individuals Meeting 


As an individual 12 
Richard Janda, McGill University 
Douglas Reid, Queen’s University 

ONEX 13 


Gerald Schwartz, President and Chief 
Executive Officer 


Nigel Wright, Principal 
Office of the Commissioner of Official 14 
Languages 
Dyane Adam, Commissioner 
Gérard Finn, Director General 
Michel Robichaud, Director General 


Richard Tardif, Senior Legal Counsel and 
Director 


Air Transat 15 
Denis Jacob, Executive Vice-President 


Philippe Sureau, President and Chief 
Executive Officer 


Canada 3000 

Angus Kinnear, President 
Canadian North 

Carmen Loberg, President 
Canadian Regional Airlines Ltd. 


Robert Reding, President and Chief 
Executive Officer 


InterCanadian 


Robert Myhill, President and Chief 
Executive Officer 


Derek Nice, First Vice-President 
Ontario Regional 
James Massie, Chairman 
Royal Airlines 
Al Graham, President 
Des Ryan, Vice-President 
Oneworld 16 


Donald Carty, Chair, President and Chief 
Executive Officer 


Star Alliance 


Rono Dutta, President 


Date 


Tuesday, November 2, 1999 


Tuesday, November 2, 1999 


Tuesday, November 2, 1999 


Wednesday, November 3, 1999 


Thursday, November 4, 1999 


Associations and Individuals 


Meeting 


Date 


Bearskin Airlines 

Rick Baratta, Vice-President 

Cliff Friesen, Executive Vice-President 
First Air 

Robert Davis, President 
WestJet Airlines 


Stephen Smith, President and Chief 
Executive Officer 


Air Canada Pilots Association 
Steve Baab, Chair 
Joseph Oakley, President 

Air Line Pilots Association 


Steve Linthwaite, Chairman, Master 
Executive Council 


Michael Lynch, President, Canada Board 


Bruce McConchie, Chairman, Master 
Executive Council 


Canadian Airports Council 
J.A. Hopkins, Chairman 
R. Neil Raynor, Executive Director 


Murray Sigler, Chair and President and 
Chief Executive Officer 


Regional Airlines Holdings Inc. 


Robert Deluce, President and Chief 
Executive Officer 


André Lizotte, Executive Vice-President 
Gordon Thompson, Director 
Canadian Auto Workers Union 
Gary Fane, Director of Transportation 
Basil “Buzz” Hargrove, President 
Peggy Nash, Assistant to the President 
Jim Stanford, Economist 
Canadian Labour Congress 


Cliff Andstein, Executive Assistant to the 
President 


Kevin Hayes, Senior Economist 
Hassan Yussuff, Executive Vice-President 
Canadian Union of Public Employees 
(Airline Division) 
Richard Balnis, Researcher CUPE National 


Joan Darcy, National President 
Denise Hill, Division President 
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Thursday, November 4, 1999 


Thursday, November 4, 1999 


Monday, November 15, 1999 


Tuesday, November 16, 1999 


Tuesday, November 16, 1999 


Associations and Individuals Meeting Date 


International Association of Machinists 20 Tuesday, November 16, 1999 
and Aerospace Workers in Canada 


Vincent Blais, Administrative Assistant to 
the Canadian Vice-President 


Louis Erlichman, Canadian Research 
Director 


Ron Fontaine, President 
Dave Ritchie, Canadian Vice-President 


As an individual 24 Wednesday, November 17, 
1999 


Daryl Atamanyk, Educationist 


Herschel Hardin, Consultant, Herschel 
Hardin Associates 


Tom Ross, University of British Columbia 


W.T. Stanbury, University of British 
Columbia 


Association of Canadian Travel Agents 22 Thursday, November 18, 1999 
Ron Pradinuk, Chair 
Randall Williams, President 

Consumers’ Association of Canada 


Jennifer Hillard, Vice-President, Issues and 
Policy 


Gail Lacombe, President 
Democracy Watch 
Daniel Martin Bellemare, Counsel 
Duff Conacher, Coordinator 
Federation of Canadian Municipalities 


Joseph P Dion, Director, Policy and Public 
Affairs 


Sam Synard, President 
Tourism Industry Association of Canada 


Adam Belyea, Vice-President, Policy and 
Government Affairs 


Council of Canadians (The) 23 Thursday, November 18, 1999 
Peter Bleyer, Executive Director 
Canadian Association of Airline 24 Monday, November 22, 1999 
Passengers 


Harry Gow, President 
Michael Janigan, Executive Director 
Michael Murphy, Chairman 


Associations and Individuals Meeting Date 


“Association des gens de l’air du 25 Tuesday, November 23, 1999 
Quebec” 


Alain Antonin, Vice-President 
Serge Martel, President 
Canadian Air Traffic Control Association 
Fazal Bhimji, President 
Air Nova—Air Ontario—Air B.C. 26 Tuesday, November 23, 1999 
Joe Randell, President and Chief 
Operating Officer 
Montreal Airports Development Support 
Group 


Ronald Poupart, Special Advisor, Montreal 
International 


Frangoy Roberge, Director, Public Affairs 
and Communications, “Chambre de 
commerce de Montréal métropolitain” 


Air Canada 27 Tuesday, November 23, 1999 


John Baker, Vice-President and General 
Counsel 


Robert A. Milton, President and Chief 
Executive Officer 


M. Peterson, Senior Vice-President 


Douglas D. Port, Senior Vice-President, 
Corporate Affairs and Government 
Relations 


Canadian Airlines Ltd. 


Kevin Benson, President and Chief 
Executive Officer 


Stephen Markey, Senior Vice-President, 
Corporate and Government Affairs 


InterCanadian 34 Wednesday, December 1, 1999 
Michael Cochrane, Partner 


Robert Myhill, President and Chief 
Executive Officer 
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APPENDIX B 
List of Briefs 


Air Canada 

Air Canada Employee and Shareholder 
Air Canada Pilots Association 

Air Line Pilots Association 

Air Nova—Air Ontario—Air B.C. 

Air Transat 

Air Transport Association of Canada 
Aircraft Operations Group Association 
Amex Bank of Canada 

Association of Canadian Travel Agents 
Bearskin Airlines 

Canada 3000 

Canadian Air Traffic Control Association 
Canadian Airlines Ltd. 

Canadian Airports Council 

Canadian Auto Workers Union 
Canadian Labour Congress 

Canadian North 

Canadian Regional Airlines Ltd. 
Canadian Transportation Agency 
Canadian Union of Public Employees (Airline Division) 
City of Hamilton 

Competition Bureau 

Consumers’ Association of Canada 
Council of Canadians (The) 
Democracy Watch 

Federation of Canadian Municipalities 
First Air 

Government of Manitoba 

Government of Nova Scotia 

Halifax International Airport Authority 


Hamilton and District Chamber of Commerce 
InterCanadian 

International Association of Machinists and Aerospace Workers in Canada 
Metropolitan Halifax Chamber of Commerce 
Montreal Airports Development Support Group 
NAV CANADA 

Office of the Commissioner of Official Languages 
Oneworld 

ONEX > 

Ontario Regional 

Regional Airlines Holdings Inc. 

Regional Municipality of Hamilton—Wentworth 
Royal Airlines 

Star Alliance 

Tourism Industry Association of Canada 
TradePort International Corporation 

Transport 2000 - West 

Transport Canada 

Transportation Partners International 
Vancouver International Airport Authorithy 

AS INDIVIDUALS 

Daryl Atamanyk, Educationist 

Darryl Ens 

Marc Gaudry, University of Montreal 

Herschel Hardin, Consultant 

Fergus Kyle 

Joan MacDonald 

Pierre Milot 

Daniel R. Perley 

Douglas Reid, Queen’s University 


Tom Ross, University of British Columbia 
W.T. Stanbury, University of British Columbia 
Rod White, University of Western Ontario 
Kenneth Yates 


REQUEST FOR GOVERNMENT RESPONSE 


Notwithstanding Standing Order 109, the Committee requests the 
Government to table a comprehensive response to this Report within 45 days. 


A copy ofthe relevant Minutes of Proceedings of the Standing Committee on 
Transport (Meetings Nos. 3 to 35) is tabled. 


Respectfully submitted, 


y 


Stan Keyes, M.P 


Ofce tte Common Oeil arqunons | ei — ne 


| porcine ts 


2 7 'S 


Oneworld “boimaue vlutoogenf sar cae ee ALT ( 

ONEX Ju TE ASTON 

Ontario Regional = i yore a 7 : 

Regional Airlines Haldings !nc apes : 

Regional Municipality aya ï Lei ; 

Royal Airfines \) né A 

Star Alliance | er 

Tourism Industry Association of Canada CEE | EE 

TradsPor International C “OTOP Laven nat2 : : | - | one 

Transport 2000 - West , eae 

Transport Canada DA 
Transportation Partners Intemational 1e I : - — 

Varicouver lriternational Airport Authority | | TA ENS 

AS INDIVIDUALS | a | 20% 

Daryl Atamanyk, Educatianist . | LC: | : 

Darryt Ens = L | aa a 

Marc Gaudry, University of Maningal Ne 

mérsonel Hartin, Consulter 1. _ 12 

Fargu: Wile ; 

Joan Macisonaie hes 0 | a 

Pierre Milot . | CR ol Lie 

Dante tt. ‘Perley ann | Si" | Er RTE 


Douglas Ry id, Queers University | | oe 
Tom Ross, University of British Columbia-. 
Ww. Stanbury, Universitet arhish Columbia,» 
Mod White University of Western Ontario. 
Kerivets Ya 10 À 
; 7 a 


ns 


nn 


Supplementary Opinion 
House of Commons Standing Committee 
on Transport 


By Joe Comuzzi, M.P. 
Vice-chair, House of Commons Standing Committee on Transport 
December 5th, 1999 


INTRODUCTION: 


The Report of the Standing Committee on Transport is not as comprehensive 
as it should be given the time constraints the Minister imposed on the Committee. 


During the hearing period to consider a new airline policy for Canada, the 
landscape changed radically several times — i.e.: the Onex and Air Canada 
offers, the decisions by the Supreme Court of Ontario and the Superior Court of 
Quebec and the announcement on December 4, 1999 that Canadian Airlines no 
longer will be an independent air carrier in Canada. 


AIRLINE PASSENGERS IN CANADA DEMAND: 


e A safe air traffic system; 


e Affordable year-round prices without travel restrictions including 
transparent costs on their tickets showing all charges the passenger is 
forced to pay; 


° Reasonable access to service; 
e The elimination of any barrier to entry into the Canadian market. 


The Canadian taxpayer/consumer is entitled to these demands. They have 
paid through their taxation for every airport, runway and air navigation system in 
Canada. The taxpayer also pays for all regulatory agencies to ensure safety anda 
competitive environment. In essence, it is all Canadians, not the airlines, that 
have paid for air side, ground side and for regulatory agencies to facilitate air 
passenger or air cargo transportation services. 


All airlines use these facilities on a purported “user pay” philosophy. 
Dominant airlines attempt to influence transport administrative and regulatory 
agencies more to meet the demands of their own operating criteria sometimes to 
the detriment of the Canadian passenger. You need look no further than the 


locations at Terminal Two and Three in Toronto to compare the facilities and 
inconveniences for passengers leaving or arriving from regional carrier locations 
to the facilities and conveniences afforded on the dominant routes. 


THERE ARE FOUR MAJOR ISSUES TO CONSIDER: 


1. Consumer protection and employee protection including independent 
contractors; 


2. Low fare airlines; 
3. Regional carriers; 


4. Control and ownership. 


1A. CONSUMER PROTECTION 


The Competition Act and the Canada Transportation Act through their 
regulatory agencies are not accessible to the average Canadian nor are they 
responsive in a timely manner to the aggrieved passenger. Merely strengthening 
the power of these agencies would not alleviate the consumer or employee 
problem in a timely manner and would add more costs to the administrative 
expense. 


The consumer protective issues that must be addressed deal with predatory 
pricing, the additional consumer cost for code sharing and interlining, airline 
cancellations and delays, overbooking, bilingual services, facilities for the 
physically challenged, comfortable seating for all passengers and refund policies 
to mention a few. Some of the recommendations made to the Committee by the 
Canadian Association of Airline Passengers and the Economic Committee 
chaired by Mr. Valeri, M.P should be given further consideration. 


1B. EMPLOYEE PROTECTION 


The presidents of Canadian Airlines and Air Canada made commitments to 
the Committee with respect to the protection for all employees of Air Canada and 
Canadian Airlines in the event of a merger, takeover or buyout. The transcript of 
these assurances should be made available to the necessary parties to ensure 
the commitments made by the airlines are scrupulously followed. 


Remedy: In order to ensure the immediate protection of all employees and 
the consumer, the Government of Canada shall insist on placing the 
government's designates on the Board of Directors of Air Canada. If Air Canada is 


not willing to voluntarily place directors on their Board, the Government of 
Canada should immediately take an equity position in Air Canada so as to 
ensure that Board positions are made available to protect the interests of the 
employee and the consumer. 


2. LOW FARE AIRLINES: 


The success of independent low fare airlines in Western Canada, the United 
States and other countries should be explored and low fare airlines should be 
encouraged to operate in Canada. Some of the reasons for the success of low 
fare airlines are independence from dominant carriers; no costly reservation and 
administrative systems; no travel point program; no code sharing with dominant 
Carriers, no interlining service; and the use of standardized aircraft to mention a 
few. 


Remedy: The powers of regulatory agencies must be enhanced to ensure 
low fare airlines gain adequate and timely slots at all airports, adequate and 
competitive airport facilities at all airports and the elimination of all predatory 
pricing by dominant carriers. Low fare airlines having an exclusive business 
relationship with dominant carriers would be counterproductive to this remedy 
and should not be considered as a low fare carrier. 


3. REGIONAL CARRIERS 


The total domination of regional carriers by a dominant carrier will not foster 
a competitive environment nor lead to lower airfares. The dominance especially 
through code sharing and interlining adds to the cost of regional services and 
lessens the passenger’s ability to exercise their options when they arrive at the 
“hub” i.e. Eastern Canada experiences as stated by Charles Hubbard. 


Remedy: Independent regional carriers should be given the same rights as 
outlined for low fare operators. Should regional airlines wish to code share and 
interline, the regional airline should not be forced to do so exclusively with a 
dominant carrier. 


4. CONTROL AND OWNERSHIP 


The decision to change the 10% control (Air Canada Public Participation Act) 
and the 25% foreign ownership restriction was not based on adequate research 
and was premature. The enormous success for all Canadians of the “Auto Pact” 


which ensured a fair share for Canada of the continental vehicle manufacturing 
market should serve as a model to develop an equivalent “Air Pact” building on 
the very successful “Open Skies” policy to ensure for Canada a fair share of the 
continental and intercontinental passenger and air cargo transportation market. 
The implications of the W.T.O. must also be considered in this analysis. 


Remedy: There should be no change to the control (Air Canada Public 
Participation Act) or the foreign Ownership provisions at this time. A special 
committee of the House of Commons should be struck as soon as possible to 
review the possibility of developing an “Air Pact” concept to ensure for Canada a 
fair share of the continental and intercontinental air passenger and air cargo 
transportation market. 


The space allocated for this Supplementary Opinion does not permit a 
comprehensive review of the events leading up to this report. Should the reader 
wish additional information and documentary evidence, contact my parliamentary 
office at 613-996-4792. 


Supplementary Opinion on the Restructuring of 


the Airline Industry 
Charles Hubbard, M.P, December 5, 1999 


Efficient, effective and fair priced air service is an essential part of the 
Canadian economy. In fact, it is presently the most important form of public 
transportation and the only one in two of our provinces and in all three territories. 


As a service, it must be supervised, regulated and ensured by our 
government. The determination of routes, the classification of carriers, the control 
of maximum prices and airport safety must be subject to the Federal 
Transportation Agency. 


Carriers, on the basis of their services, must be licensed for international, 
continental, regional or charter type services. The dominant carrier, as a public 
corporation, should continue with rules demanding maximum single ownership 
of 10% of voting shares and be subject to a 33% foreign ownership rule. Regional 
and charter companies should not be subject to this control. 


Competition is to be encouraged but the agency should determine which 
routes are to be offered or provided as a monopoly to the successful applicant. In 
such situations air fares are to be approved by the agency. 


The dominant carrier that will undoubtedly have most of the international 
scheduled routes and serve the airports now served directly by Air Canada and 
Canadian must offer code sharing and interlining with the licensed regional 
carriers On a fair cost basis. Low fare carriers may also be licensed to offer 
scheduled services to designated airports. The Federal Transportation Agency 
will offer licences to regional carriers on the basis of an arrangement to provide 
service to regional communities on the basis of the service that existed on July 1, 
1999, 


The control and aggressive expansion and improvement programs of 
several airport authorities are of concern to many smaller carriers. Landing fees, 
airport improvement levies and other associated costs to carriers and 
passengers must be subject to the agency, which would also supervise a fair 
distribution of airport slots for arrivals and departures. 


When the dominant carrier emerges, that carrier must make every effort to 
accommodate all employees in a fair process. The agency must not tolerate the 
restrictive practices of some unions that restrict services to many regions of 
Canada. 


All policies and regulations as introduced in year 2000 legislation must be 
reviewed after a three-year period. 


Reform Party of Canada 


Dissenting Opinion 
of the 
Official Opposition 
for the 
Standing Committee on Transport 
The Restructuring of the Airline 
Industry in Canada 


The Official Opposition is in agreement with almost all of the Committee’s 
report. We believe that the report has struck the right balance between fostering 
healthy competition in the airline industry and protecting the public interest. We 
are especially pleased, and pleasantly surprised, that the Committee 
recommended raising the foreign ownership restriction from 25% to 49%, 
ignoring the Minister’s refusal to increase the restriction. We believe that had the 
government increased this restriction on foreign ownership earlier, the Canadian 
airline industry may not be facing its current dilemma. 


The 10% Ownership Limit on Air Canada Shares 


There is only one section of the report that the Reform Party takes exception 
to. The Official Opposition wholeheartedly supports the Committee’s contention 
that “(rather than returning to a strict regulatory environment, the Committee 
believes that the most appropriate way to foster competition and protect the 
public interest is to remove, or to significantly lower, these barriers.” Having come 
to this conclusion, we then find it inconsistent that the Committee recommends 
maintaining the restriction, albeit an increased restriction, on the ownership of 
voting shares of Air Canada. 


The Reform Party supports the immediate repeal of section 6(1) (a) of the Air 
Canada Public Participation Act, which prevents any one individual, together with 
the associates of that person, from controlling more than 10% of voting shares. 
We do not see any benefit to the public interest in maintaining any limit. Neither 
Parliament nor the government should be placing any such restrictions on 
Canadian corporations. In today’s global economy such a restriction only 
prevents Air Canada from obtaining the necessary capital and expertise to 
compete with foreign carriers. 
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Dissenting Bloc Québécois (BQ) Opinion 
Presented to the Standing Committee on 
Transport As Part of the 
Study on the Restructuring of the Airline Industry 
in Canada 


Summary 


The BQ has decided to present a dissenting opinion to the Transport 
Committee to indicate its disagreement with the majority report on the following 
points: shareholding in Air Canada; foreign shareholding in Canadian air carriers; 
airline safety; compliance with the Official Languages Act (OLA); airfares; airline 
service to outlying regions; and the future of regional air carriers. 


1. Shareholding in Air Canada 


When Air Canada was privatized in 1988, a rule limiting to 10% the volume of 
voting shares that could be held by a single individual or group was added to the 
legislation, to protect the public interest. The BQ considers that this rule has 
served Quebec and Canadian citizens — and Air Canada — well. If a dominant 
carrier were formed, this rule would take on even greater importance, since it 
would prevent a single individual or group from taking advantage of a special 
position and jeopardizing the carrier and thus the entire airline industry. This rule, 
along with the rule limiting to 25% the volume of voting shares in Canadian 
carriers that may be held by foreign shareholders, keeps effective control of the 
carrier in Canada. In the example of AMR’s control over Canadian Airlines, the 
25% limit on foreign shareholding was clearly inadequate to ensure actual control 
of that Canadian carrier. 


The BQ recommends that the present rule limiting to 10% the 
volume of voting shares in Air Canada that may be held by a single 
individual or group be kept in the Air Canada Public Participation 
Act or any legislation governing a dominant carrier. 


2. Foreign shareholding in Canadian air carriers 


The 25% limit on foreign shareholding in Canadian air carriers was also 
challenged because, some stakeholders claimed, there was a lack of available 
capital in Canada, which could be offset by raising the [25%] limit. Within a few 
weeks, however, ONEX and Air Canada each managed to amass over $1 billion, 


from both domestic and foreign sources. That fact shows — if a demonstration 
were necessary — that the basic problem of the airline industry in Canada does 
not have to do with available capital. 


The BQ rejects this pretext and points out the purpose of the 25% rule: to 
keep control of the airline industry in Quebec and in Canada. This control is vital 
since it keeps here strategic, highly qualified jobs in avionics, information 
technology, management, and finance. Furthermore, the 25% rule was not 
applied to shareholding by AMR in Canadian Airlines, a situation that resulted in 
many strategic jobs being shifted to the United States and suggests to us that the 
definition of effective control should be clarified in the legislation. 


The BQ recommends that the rule limiting to 25% the volume of 
voting shares in Canadian air carriers that may be held by foreign 
shareholders be kept, and that the definition of “effective control” 
be clarified in the legislation. 


3. Airline safety 


Following the restructuring of airports that began in 1994 and the federal 
government's withdrawal from its responsibilities for airport infrastructures and 
safety, the level of safety has been of increasing concern to the public. Cuts to 
firefighting and air traffic control services have increased safety risks. We note 
that in a June 15, 1999 letter to the Leader of the BQ, the Transport Minister wrote 
that a “NAV CANADA aeronautics study would have to show that interrupting 
or reducing service would not unacceptably increase airline safety risks”. 


This comment shows that, in the Minister’s opinion, safety risks can still be 
acceptably increased. The BQ considers that, where safety is concerned, no risk 
is acceptable. In 1998, NAV CANADA reimbursed $65 million to the airlines, which 
are the users of air traffic control services. We believe that part of that money 
should be invested in safety: maintaining control towers and flight information 
stations in the regions, and funding airport facilities that are not cost-effective. 


The BQ recommends that the government change its approach and 
refuse to jeopardize passenger safety, in particular by changing 
NAV CANADA’s excessively economic approach; this change 
would help maintain and improve the safety infrastructures and 
thus the economic viability of regional airports. 


4. Compliance with the OLA 


When the Commissioner of Official Languages appeared before the 
Committee, she emphasized how deficient services in French were in the airline 


industry, particularly in the regions. This situation must be corrected, and 
services provided in both official languages in all parts of Canada. 


The BQ endorses the recommendation by the Commissioner of 
Official Languages that the legislation stipulate that: 


(a) the Official Languages Act will continue to apply in its 
entirety to Air Canada regardless of its structure; 


(b) that the regional affiliates and other subsidiaries be 
subject to Part IV (Communications With and Services to 
the Public), Part IX (Commissioner of Official Languages) 
and Part X (Court Remedy) of the OLA. 


5. Airfares 


The BQ considers that the airfare restrictions contained in recommendations 
22 and 24 of the Committee’s majority report should be valid for five years, not two 
years. 


6. Airline service to outlying regions 


The BQ considers that government allocation of international routes to a 
single national carrier would give that carrier a considerable economic boost, and 
that, in return, it would be justified to require that carrier to maintain regional 
service, even if that service were barely or not cost-effective. 


Furthermore, people cannot afford the airfares being charged by the national 
Carriers in certain regions of Quebec such as the North Shore; these airfares 
hinder economic development in these regions. In allocating highly lucrative 
international routes, the federal government must require that carriers not only 
provide service to specific outlying regions, but also ensure that airfares are 
affordable, something that is not now the case. 


The BQ recommends that future legislation include an obligation 
that a dominant carrier continue to serve outlying regions at 
affordable airfares, through cross-subsidization, even if these 
routes are not cost-effective. 


7. The future of regional air carriers 


The source of the present crisis in the airline industry goes back to the early 
1990s. The federal government’s desire to maintain two national carriers at any 


cost has ended in failure. The regional carriers, which provide vital service to the 
regions of Quebec, have also suffered from the federal government's 
wait-and-see, fly-by-the-seat-of-its-pants attitude. The BQ considers that until the 
period of restructuring in the airline industry and the accompanying period of 
uncertainty have come to an end, Transport Canada should not issue licences to 
any new regional carriers. 


The BQ recommends that, until the period of restructuring in the 
airline industry has come to an end, no Transport Canada licences 
be issued to any new regional carriers. 


NDP Minority Report on the Restructuring of Canada’s 
Airline Industry 
Modern Regulation in the National Interest 
by Bev Desjarlais, MP Churchill, NDP Transportation 
Critic 


Canada’s airline industry is vital to the economic and social well-being of 
hundreds of communities across our country. This reality transcends the 
concerns of airline shareholders who focus mainly on bottom line financial 
results. The Liberal government’s determination to let corporate shareholders 
decide the fate of such an important industry represents a deplorable abdication 
of leadership. 


Our Minority Report sets out a number of proposals that the government 
should consider as it develops a new Canadian air industry policy. It does not 
advocate a return to the old regulatory system that existed prior to 1987. Rather, it 
proposes a new and innovative philosophy of smart regulation to deal fairly and 
sensibly with all stakeholders in the industry. 


How We Got Here — The Failure of Deregulation 


The NDP agrees with numerous witnesses who underlined the failure of 
deregulation to live up to its promise: 


When the air transportation system was deregulated in 1987, 
Canadians expected the introduction of new and special service 
operators to the marketplace would increase competition and bring 
better and less expensive services ... by 1993, the industry was 
dominated by two major airlines competing for market share on 
every major route. This cutthroat competition undermined the 
financial stability of both airlines. 


Federation of Canadian Municipalities 


The unregulated market has hurt Canada’s two airlines without 
delivering efficiency or higher quality service. 


Canadian Labour Congress 
Free competition since 1987 is not free, and is not competition. 
Canadian Auto Workers 


Deregulation has been a public policy failure for consumers, shareholders 
and workers. The consequences of deregulation have been crises in 1992-93, 
1996 and now in 1999, layoffs, job insecurity, poorer working conditions, wage 


freezes and cuts, chronic over-capacity in the domestic market, massive cost 
increases (the overall cost of flying is up 76% since 1992), ticket prices outpacing 
increases in the Consumer Price Index (even with seat sales factored in), 
declining levels of service, particularly to small communities, and poor 
investment returns (Air Canada and Canadian Airlines have consistently 
underperformed on the Toronto Stock Exchange). 


Modern Regulation 


Deregulation is the root cause of the crisis in the airline industry. The solution 
is to be found in effective, modern regulation aimed at protecting the public 
interest and ensuring that Canada’s airlines can coexist and compete effectively 
in the global market. 


Modern regulation means taking a flexible approach and using government 
powers selectively to ensure that airlines compete fairly and live up to their public 
trust. Profitable high-traffic routes, like Toronto-Montreal-Ottawa, will naturally 
attract competition among carriers. These routes do not need government 
regulation to ensure adequate service. The role the government needs to play is 
that of a referee, to ensure fair competition and prevent damaging 
anti-competitive behaviour such as predatory pricing and excessive capacity. 


On the other hand, low-traffic routes between smaller communities are not 
guaranteed to attract service. In these cases, effective regulation is essential 
because reasonable and affordable service is a social and economic necessity. 
The government has many tools at its disposal to ensure service to such 
communities, including incentives, tendering and cross-subsidy. The Canadian 
government is far from impotent; many creative options are available to ensure 
long-term service to such communities. 


Monopoly Scenario 


A private airline monopoly exposes the public interest to serious risks. In the 
event that the Liberal government allows the crisis to evolve into a monopoly 
situation, several avenues aimed at protecting the public interest and limiting 
harmful market distortion could be explored. 


e Public representation — through legislation, a governance structure could 


be established that gives stakeholders representation within the dominant 
Carrier. 


e Limited government veto — the government could confer on itself 
well-defined veto powers over decisions affecting predatory behaviour, fares 
and service to small communities. 


e Equity position — the government could obtain a 15% equity position to 
secure itself a role on the dominant carrier’s board of directors. 


It should be noted that these recommendations apply only to a monopoly 
situation. The government should not accept a monopoly outcome as 
permanent. It should treat a monopoly scenario as a temporary crisis to be 
managed until it can achieve a return to a viable competitive environment under 
modern regulation. 


The Majority Report — Making the Situation Worse 


By focusing narrowly on a monopoly, the Majority Report fails to address the 
real concerns of citizens in key areas such as Canadian control, jobs, safety and 
service to small communities. 


e Canadian control — American Airlines already effectively controls 
Canadian Airlines despite the current 25% foreign ownership limit. The 
Majority recommendation to raise the limit to 49% would open the door to 
even greater foreign control of Canada’s airlines. The present 25% limit 
should be entrenched in legislation, rather than allowing the Minister of 
Transport to alter it for reasons of political expediency. 


e The 10% rule — The Majority Report recommends doubling the Air Canada 
ownership limit for individuals or groups to 20% in order to attract large 
investors. We reject this recommendation. Raising the limit to 20% would 
allow domination of Air Canada by investors interested in quick financial 
payoffs. As the interests of large shareholders and other stakeholders rarely 
match, Air Canada’s ownership must remain broadly based to ensure that it 
is accountable to all stakeholders, not just to large shareholders. 


¢ Protecting Workers — The recommendation to prohibit layoffs that result 
from restructuring is a positive step but does not protect workers adequately. 
A no-layoff pledge should be backed up by a government worker assistance 
package. Full protection of workers’ collective bargaining rights should be 
guaranteed. In any merger, seniority lists must be combined fairly to prevent 
the advent of a two-tier wage system. 


e Remote service — The Majority Report recommends guaranteeing service 
to remote communities for only three years in the event of a monopoly. This 


would open the door to outright abandonment of communities. The 
government must ensure long-term service to communities through modern 
regulation. 


+ Safety — The Majority Report completely ignores safety other than to 
recommend that government “communicate” the intent to make it a top 
priority. Witnesses told the Committee that air safety is most jeopardized 
when the industry is unstable. The Majority recommendations would cause 
unprecedented instability and put safety at grave risk. The government 
should do more than pay lip service to safety; it must make safety its priority. 


¢ Passengers’ Bill of Rights — The government should adopt a Passengers’ 
Bill of Rights similar to the one proposed by the Canadian Association of 
Airline Passengers. The U.S. has such legislation, thus making its airline 
industry more accountable to passengers. 


¢ Predatory Behaviour — The Majority Report pays lip service to prevention 
of predatory competition but its recommendations are convoluted and 
ultimately would be ineffective. Modern regulation is necessary to moderate 
self-destructive competition. 


e Foreign Competitors — The Majority Report recommends allowing 
cabotage and modified sixth freedom. These mechanisms would permit 
foreign airlines to skim the cream from the Canadian domestic market. It also 
recommends allowing 100% foreign-owned “Canada-only” carriers into the 
market. The New Democratic Party opposes these recommendations, as 
they would aggravate the already destructive impact of deregulation and 
undermine all of Canada’s airlines. Like other countries, Canada should 
reserve its domestic market for Canadian carriers, giving them a stable base 
to compete internationally. 


Conclusion 


The great shame in this crisis is the unrealized potential of Canada’s airline 
industry. Both Canadian Airlines and Air Canada have strong brand names, 
outstanding professional employees, loyal customers and profitable global 
alliances. All the ingredients existed for each airline to succeed and prosper in the 
global market but the Liberal government, with its do nothing philosophy, allowed 
destructive competition to bring us to the verge of an unregulated monopoly. The 
government must now enact regulations so the industry can achieve stability, 
serve the public interest, protect jobs and enable Canada’s airlines to expand 
globally and provide more jobs and opportunities for Canadians in the future. 


Progressive Conservative Party 
Dissenting Opinion 


My main focus throughout this Committee was to ensure that we maintain as 
much competition as possible in the industry. My second concern is in respect to 
low-volume, regional airports throughout the country and their ability to survive, 
considering that most of them have been divested by the Federal Government 
and have been left to their own resources for their continued existence. 


Although the final outcome of restructuring the aviation industry may be 
determined by decisions made by the Board of Directors of Canadian Airlines and 
Air Canada, no matter what the outcome, every effort should be made to ensure 
that competition is encouraged at all levels. The report makes many 
recommendations to encourage competition, but falls short in a few areas. 


In the first instance, | believe that the regional airlines should be divested and 
allowed to evolve and grow based on their particular market, be that British 
Columbia, Québec or the Maritimes. Each market has different needs, and 
divested regionals would have more flexibility in meeting those unique 
requirements at a lower cost. The report does recommend that the Government 
engage the Competition Bureau in further study to determine whether the 
regionals should be divested, and | support this recommendation. However, | 
would like to see the recommendation more strongly worded and the process 
started toward divestiture. 


My second concern is the ability of smaller, low-volume airports to survive. 
Since 1994, the Government has turned over the management and operational 
responsibility of airports in Canada to local Airport Authorities. High-volume 
airports that deal with large numbers of people have many opportunities to 
generate alternative revenue from parking, restaurant concessions, store 
concessions, and a variety of other businesses and services such as car rental 
agencies. Low-volume airports do not have these same opportunities, and many 
are at risk because they rely only on landing and terminal fees. Under a merger 
scenario that would reduce the number of flights, these low-volume airports will 
become even more vulnerable. 


Although the report makes recommendations to the Government on how it 
might ensure these essential services, this is going to be a growing problem in the 
future as more and more of these divested airports find themselves in financial 
difficulty. 


The other area related to competition where | feel the Committee’s report fell 
short was in regards to low-fare airlines. Again, | believe that independent, 
low-fare airlines should be encouraged, and should be allowed the opportunity to 
establish their unique markets and approaches in order to meet market demand. 
It was unfortunate that time did not permit a presentation by CanJet, which is 
proposing a low-fare airline in central and eastern Canada operating from 
Hamilton Airport. 


Recent events involving InterCanadian and the proposed CanJet operation 
make it very clear how small airlines can be vulnerable to a major dominant 
airline’s plans and strategies. Many of the Committee’s recommendations follow 
closely with the Competition Bureau’s excellent report on a restructured industry 
with one dominant carrier. 


From all of the testimony, it became clear there was consensus that the 
industry was not in crisis or broken, but only one airline. The testimony clearly 
raises the question of why Section 47 of the Canada Transportation Act was 
invoked to suspend the Competition Act. Based on testimony, the consensus is 
that there was no crisis. There is an urgent situation dealing with Canadian 
Airlines, but Section 47 has very strict parameters and the use of this section in 
this case was inappropriate. 


As aresult of the crisis announcement on August 13, the aviation industry in 
Canada has been thrown into chaos for four months, and certainly has played a 
role in the suspension of InterCanadian Airlines’ operation and the loss of 1,000 
jobs in Atlantic Canada. Over this period, the rules governing the aviation industry 
were very unclear and unpredictable, and the situation was exacerbated when 
the Minister of Transport mused about several changes he may or may not make 
to ownership rules. 


When the process started with the suspension of the Competition Act, there 
were no rules governing the restructuring of the aviation industry. Halfway 
through the 90-day suspension of the Competition Act, the Minister suggested 
some rules and then, three-quarters of the way through, he suggested that he 
might change the rules again. This constantly changing position discouraged 
proponents from making proposals and delayed others until they could get an 
idea of the parameters they would be required to meet. The 90-day period came 
and went with no change to the situation, and was for all intents and purposes a 
tremendous waste of effort at a significant cost to the aviation industry and its 
employees. In the end, it appears that Canadian Airlines has accepted the offer 
by Air Canada because they had no other option. 


Having said that, | want to compliment all members of the Committee for 
working together, and also to the Government Members of the Committee who 
participated in all of the heated debates and did not hesitate to question current or 
proposed Government policy. 


| would also like to thank the Clerk of the Committee and the research staff 
who did an exemplary job of locating the information and formatting the research 
in the best possible fashion for us to use. They worked long hours in order to 
make sure that work was prepared for the Committee at the appropriate time, and 
they all exceeded expectations at every turn. 


5 7 
10} siiraeho Det Ion | fonarenithe 
senti e EE mors ae. 

establish thelr unique markets and apetnactio: prepara set 


It was unfortunate that time did es presentation by Car ni Al 
tle oer bng apfinman acto "ab? edt ang ot <2! onle Divo tre 


foqeeen 19). gnyisnmot bris roitsrmotnt erit gritea0! lo doi visiqriexs ns b or 
of 19b10 fi eworl pnol baiow yor sa Of 2 10T noirlest sidiezoq teed" ont at 
ons fériés Stl ISB STMT 16 AERO BSAC WRT ADE DIA 
make if Very clear How small Gi NRO ven aléqu DERSOOGIB VOM — = 7 


girline’s plans and strategies. Mary ol ihe Committe? S temarinig: viations ON | 
losely with the Competition Maures exCslent'eport on anasc. étre industey 
as fi 


, : l 
MIN one Caminaint oamer. yo 


à 


From all.of the lestimony, it begaine céar there was coréétsss that the 
ustry-was not in crisis. or Broken, but only one airline. The testimony Gear : 
ralses the question ot why Section 47 of the, Canace Tre nsportation Act Was | 
Avoked fo suspend he Competition Act Based on trés A ta consensus 1s . h 

that there wes-no crisis There is an urgent situation dealing with Canadian 24 


fines, but Section 47 has very strict parameters ane hie Use Of this section in 


As eresult of the crisis anneuncement on August | 3, the ‘aviation industry. in 
Canada has been thrown ints cane $209 FO months, and Cernay has preyed a 


rate tr the suspension of InterGanadian Aldines’ operation: andthe jose of 1,000 : 
aia i: Atiantic Canada: Over this period, the rules governing the avialion industry _ 7 7 
were very unclear ahd unpredictable, anit the eiyation was ewacerbaled when a 
9 sir Bt oF Tr espe shused about several changes he may of may not iene lus 
i) OWNBFSMD Mules: | =“ t | | ‘ + | i | 


When the process started with the susnaner ot tie Competition Act, Here . 
- METS OO Tule governing the festruciviing i 0 Air industry. Hallway - 
through tha 20 Gar auapynsion dite Dane Act, ‘he Niistor suggested , 
ome sules and then. thpé-quarters Of the way tai, Ae suggested that he 
| Re change the rules agai. This constantly chang positicri.disonu Fa ed 
proponents from making propésals. and delayed ‘others antl they could getan 
idea ol the paraméters they would be required to meet, The 90-day, Php 
and went with no: change 16 the sia, ot erete ents oe as let sa, i 
remneious waste of binphieaiilerlsouibst ibe | 
emplryene, animes end, appears thanCanddiar 
| by Ak Conia Depp thei TRANS NC = 
Te L 


i a, # 
pl 


MINUTES OF PROCEEDINGS 


THURSDAY, DECEMBER 2, 1999 
(Meeting No. 35) 


The Standing Committee on Transport met in camera at 9:07 a.m. this day, in 
Room 307, West Block, the Chair, Stan Keyes, presiding. 


Members of the Committee present: Gérard Asselin, Murray Calder, Bill 
Casey, Joe Comuzzi, Bev Desjarlais, Stan Dromisky, Claude Drouin, Joe 
Fontana, Michel Guimond, Charles Hubbard, Stan Keyes, Val Meredith, Lou 
Sekora. 


In attendance: From the Parliamentary Research Branch of the Library of 
Parliament: John Christopher; June Dewetering, Researchers. 


Pursuant to Standing Order 108(2), the Committee resumed its study on the 
restructuring of the airline industry in Canada. 


By unanimous consent, it was agreed to distribute a unilingual document to 
all members. 


Notwithstanding the motion adopted on November 30, 1999, it was 
agreed, — That pursuant to Standing Order 108(1)(a) the Committee authorize 
the printing of the dissenting or supplementary opinions by Committee members 
as an appendix to this report immediately after the signature of the Chair, that the 
dissenting or supplementary opinions be limited to not more than three pages 
and that they be sent to the clerk of the Committee electronically, in a bilingual 
format, on/or before Monday, December 6, 1999 at 6:00 p.m. 


The question was put on the amended motion and it was agreed to. 
It was agreed, — That the draft Report, as amended, be adopted as the 


Committee’s First Report to the House and that the chairperson be instructed to 
present it to the House. 


It was agreed, — That, notwithstanding Standing Order 109, the Committee 
request that the government table a comprehensive response to the Report 
within forty-five (45) days. 


It was agreed, — That the Committee print 1,200 copies of its First Report in 
tumble bilingual format with a distinctive cover. 


It was agreed, — That the researchers and clerk be authorized to make such 
typographical and editorial changes as may be necessary without changing the 
substance of the report. 


At 12:10 p.m., the Committee adjourned to the call of the Chair. 


Guyanne L. Desforges 


Clerk of the Committee 
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